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TRANSLATOR’S NOTE
Dear Reader,

I am delighted to present this translated edition of “Reescre-
vendo decisdes judiciais em perspectivas feministas: a experiéncia
brasileira”, a significant contribution to the “Feminist Judgments
Project” — an international endeavor aimed at reimagining legal judg-
ments from a feminist perspective. In this translation, my objective
was to strike a delicate balance: the preservation of the Brazilian le-
gal system’s intricacies while ensuring the text’s accessibility to in-
ternational students and scholars. To achieve this balance, I retained
vital Brazilian legal terms and principles while prioritizing clarity
over technicality. I also included explanations or footnotes to clarify
cultural references, reflecting the diversity of people in Brazil and
acknowledging specific cultural contexts within the judgments. This
translation serves as a bridge between the Brazilian legal system, cul-
tural diversity, and feminist perspectives, offering readers a nuanced
understanding of the legal analysis while acknowledging the rich cul-
tural and feminist dimensions inherent in the text.

Warm regards,

Ana Laura de Azevedo Oliveira

2023
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INTRODUCTION

Fabiana Cristina Severi

This book is the result of the project “Rewriting Judicial De-
cisions from Feminist Perspectives in Brazil,” under development since
August 2021. It represents a collaborative endeavor involving professors,
researchers, and law students from various higher education institutions
across all five regions of Brazil, belonging to both public and private in-
stitutions. What brought them together was their desire and commitment
to rewrite judicial decisions handed down by Brazilian courts using fem-
inist and anti-racist theoretical approaches and legal methods.

This proposal follows a set of current initiatives for over a decade
in other countries under the title “Feminist Judg'ments Projects - FJPs”.
The pioneering experience was conceived by a group of Canadian ac-
ademics, lawyers, and feminist activists in 2006. Their intention was
to show that the decisions of the Supreme Court of Canada could have
been legitimately written differently and that feminist judgments could
stand alongside the original judgments, or even surpass them in persua-
siveness (KOSHAN, 2018). They rewrote six significant cases in the
history of Canadian precedents on equal rights, and the effort resulted
in the production of material that has functioned as a set of parallel le-
gal theories on equality rights that can be used in the argumentation of
Canadian Court members in actual cases (REAUME, 2018).

Since then, the idea of building collaborative networks of fem-
inist scholars for rewriting court decisions has been developed in
several different parts of the world, such as England and Wales?, Ire-

"The project is known by the name “Women’s Court of Canada Project”.

2 The book resulting from the England and Wales project is: HUNTER, Rosemary;
MCGLYNN, Clare; RACKLEY, Erika. Feminist Judgments: From Theory to Prac-
tice. Oxford, UK; Portland, Oregon: Hart Publishing, 2010.
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land and Northern Ireland®, Australia*, New Zealand®, United States®,
Mexico’, Africa®, India’, Pakistan'® and Scotland!!. In each region or

3 The resulting book from the Ireland and Northern Ireland project is: ENRIGHT,
Mairéad; MCCANDLESS, Julie; O’DONOGHUE, Aoife (org.). Northern/Irish Fe-
minist Judgments: Judges’ Troubles and The Gendered Politics of Identity. Oxford,
RU; Portland, Oregon: Hart Publishing, 2017.

* The resulting book from the Australian project is: BARTLETT, Francesca; DOU-
GLAS, Heather;

HUNTER, Rosemary; LUKER, Trish. Australian Feminist Judgments: Righting
and Rewriting Law. Oxford, RU; Portland, Oregon: Hart Publishing, 2014.

> The book resulting from the New Zealand project is: MCDONALD, Elisabeth;
POWELL, Rhonda; STEPHENS, Mamari. Feminist Judgments of Aotearoa New
Zealand Te Rino: A Two-Stranded Rope. Hart Publishing, 2020.

¢ The first book published by the USA about the rewrite project was: STANCHI,
Kathryn M.; BERGER, Linda L.; CRAWFORD, Bridget J. (org.). Feminist Judg-
ments: Rewritten Opinions of the United States Supreme Court. New York: Cam-
bridge University Press, 2016.

" The resulting book from the Mexican project is: HERNANDEZ, Geraldina Gon-
zalez de la Vega; RAMOS, Isabel Montoya (coord.). Sentencias feministas: re-
escribiendo la justicia con perspectiva de género — Proyecto México. Querétaro
(México): Instituto de Estudios Constitucionales del Estado de Querétaro, 2022.

8 The African Feminist Judgments project is coordinated by academics, lawyers
and feminist activists from South Africa, Kenya, Uganda and Malawi. As far as we
have researched, there are no books published with the results of the project yet.
However, it is possible to learn some of the general lines of the proposal from some
articles, such as: CARDIFF LAW AND GLOBAL JUSTICE. The African Feminist
Judgment Project. In: LAW AND GLOBAL JUSTICE.

° The main book about the project is scheduled to be published later in 2023. But
you can get an outline of the Indian initiative from the following texts: CHAN-
DRA, Aparna; SEN, Jhuma; CHAUDHARY, Rachna. Introduction: The Indian fe-
minist judgements project, Indian Law Review, 5:3, 261-264, 2021 e https://ohrh.
law.ox.ac.uk/the-indian-feminist-judgment-project/

10 As far as we have been able to research, there is still no book with the results of
the work. Still, there is a lot of information on the website: PAKISTANI FEMI-
NIST JUDGMENTS PROJECT. Pakistani Feminist Judgment Project (PFJP). 25
mar. 2021. Facebook: PAKFJP. Available in: https://www.facebook.com/PAKF-
JP/posts/ptbidOWNmfd4tXJjGTkXinmTgPpmN7BoD2DP2UYPEFZw3FK2Mg-
1vp6N64eyiQSo1PzjGRKI.

" The book with the main results of the Scotland project is: COWAN, Sharon; KE-

35
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country, the project has taken on its own characteristics, considering
their legal, historical, and cultural specificities; the kinds of political,
theoretical, or pedagogical impacts they are expected to produce; the
local limits or challenges that need to be addressed; and the distinct
layers of complexities produced by issues such as nationalism, rac-
ism, imperialism, capitalism, and colonialism.

The first project following the Canadian experience was co-
ordinated by Rosemary Hunter, Erika Rackley and Claire McGlynn
and involved decisions from England and Wales'?. They considered
the rewriting as “a new form of critical legal scholarship. They for-
mulated the main parameters that could ensure the plausibility of the
work and demonstrate, in a sustained and disciplined way, the results
derived from the use of feminist approaches in judicial decisions. To
do that, it would be necessary for the authors to subject themselves
to the same restrictions as the original judges. In essence, the authors
were required to utilize the available legal sources, rely solely on
the materials presented in the judicial process, adhere to the writing
style of judicial decisions, and uphold the judicial responsibilities of
autonomy and impartiality.

The Australian project compiled twenty-four cases'® rewritten

NNEY, Chlo¢; MUNRO, Vanessa E. (org.). Scottish Feminist Judgments: (Re)
Creating Law from the Outside In. Oxford; New York: Hart Publishing, 2019.

12 The project conducted in England and Wales brought together academic scholars
and commentary judges in a series of workshops to produce 26 cases covering
topics such as administrative law, contract law, criminal law, constitutional law,
discrimination, labor law, evidence law, housing law, public and private internatio-
nal law, medical law, immigration law, property law, procedural law, human rights,
and equity. The rewritten cases are accompanied by commentary that presents the
original decision and highlights the differences between them. The project involved
academics and students from 30 different institutions, as well as activists and other
professionals.

13 Besides the 24 feminist judgments, there is one case that was dealt with in an es-
say format written by Irene Watson, where she explains why it was not possible to
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by scholars, professionals, and Indigenous authors, exploring the
boundaries of the Australian legal system concerning issues of wom-
en and Indigenous peoples, encompassing topics such as land rights,
discrimination, and criminal justice. The proposal in New Zealand
sought to strengthen dialogue with Maori (mana wahine) women'
in the construction of new, remained Court decisions. This initiative
resulted in the production of a book in which 6 of the 19 alternative
decisions were written in the Mana Wahine language and from their
perspective. The project in Ireland/Northern Ireland was designed to
explore issues arising from political processes of an ethno-nationalis-
tic and religious character that mark the life of the two nations.

In addition, it involved the participation of artists and poets in
the production of alternative judgments to foster a richer understand-
ing of the context of the cases and to problematize the use of lan-
guage in the production of judicial decisions. This same perspective
was also adopted by the Scottish project, which complemented the 16
published feminist judgments with 8 art pieces and several creative
interventions'®. The first set of published rewrites in the US focused

on landmark cases decided by the country’s Supreme Court from

write a feminist judgment in it. The case involved aboriginal women and the author
used oral tradition to show how the right of aboriginal women was misinterpreted
and suppressed. Rewriting this case was impossible, as the methodology of the
project would not allow for rejecting Australian Common Law jurisdiction and the
sovereignty of the Australian state. Another case involved a feminist trial that was
dated in the future, in 2035, but whose original decision was handed down in 1934.

14 Maori women make up 15% of the population in Aotearoa, New Zealand.

!5 The rewritten rulings and expert commentary were complemented by the work
of 8 artists who produced, in a variety of media, works that responded to individual
cases or to the idea of a feminist trial more generally. These artistic pieces were
exhibited in various locations across Scotland, including art galleries, universities,
and the Scottish Parliament. In addition to a scholarly book, the project also has its
own website and a virtual art exhibition and is now accompanied by a series of four
podcasts produced by Gabrielle Blackburn and Amrita Ahluwalia.
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1870 to 2015, A group of international legal experts developed the
project by rewriting decisions produced by international courts'” and
supranationals, exploring the collaborative approach in the writing of
judgments. The authors of this proposal simulated chambers of femi-
nist judges who were challenged to reach some common ground, ex-
pressed in a single judgment, as happens in courts of this nature. More
recent experiences in geopolitically situated Global-South countries,
such as Mexico, India, and various African nations, have acknowl-
edged the challenges posed by legacies of colonial pasts, including
inherited models of legal reasoning. They also use the rewrites as a
method of producing memories of local feminist struggle for rights
and the legal critique associated with them.

With the multiplication of initiatives, the FJPs have been in-
terpreted as a collective endeavor of knowledge production, in a
trans-local dialog structure'®. This is so despite maintaining the fo-
cus on local realities, none of the experiences disregard the existence
of others. On the contrary, the participants seek to build spaces for
academic exchanges regarding the structuring of proposals and the
critical analysis of their outcomes. The so-called feminist methods

1 The book is a collection of contributions from 3 coordinators and 51 authors.
The rewritten decisions are accompanied by commentary by an expert. The cases
cover issues of justice and equality, including reproductive rights, privacy, violence
against women, sexuality, racial and economic justice, immigration, the commerce
clause, and pensions. In addition to this first book, there are several other projects in
publication, each focusing on decisions in a particular area or topic of law.

17 The book resulting from such project is: HODSON, Loveday; LAVERS, Troy.
Feminist Judgments in International Law. Oxford, RU; Chicago, Illinois: Hart
Publishing, 2019, p. 479-493.

18 In the productions related to the PJFs, the most commonly used term is “glo-
bal dialogue”. Following decolonial feminists’ critiques of the terms “global” and
“transnational,” I suggest that the interactions between academics and activists wi-
thin the FSPs be interpreted as a “translocal dialogue. This idea is developed in a
separate chapter in this book.
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used in the rewrites are revisited in light of the results of each of the
projects. Instead of the interest in producing new definitive syntheses
on the rationality of law, the dialogue proposed by the participants is
an invitation to collaborative networking'® that can favor the produc-
tion of critical feminist knowledge about law and justice.

A common characteristic of these projects is that the rewrites
incorporate feminist approaches and employ languages aligned with
local parameters for rendering a decision. Even so, the findings of
the projects make explicit how the rewritings end up challenging the
dominant forms of common legal sense, especially how law repro-
duces and reinforces gender stereotypes and norms, most of the time
in ways that are very harmful to women? and other subalternized
social categories. Rewriting has helped demonstrate that the discrim-
inatory effects produced by law are not always a direct result of a law
or the lack thereof but rather of patterns of judicial reasoning or the
worldviews of those who judge. The act of rewriting also carries a
subversive character, as it extends beyond the academic realm and
takes place within the actual arena of judicial practice, often utiliz-
ing the form of parody. (HUNTER; McGYNN; RACKLEY, 2010;
RACKLEY, 2012).

Some authors highlight the foreshadowing character of femi-
nist judgments (CHARLESWORTH, 2019). Foreshadowing is an al-
ternative to social change. It encourages people to operate as if social
structures are already transformed and requires suspending the belief

19 Some authors name the network of FJPs as “solidarity friendship network” (TPI
project), or as “global dialogue” (Americans). In chapter 1 of this book, I suggest
the concept of trans-local feminist alliances network.

22 The term women used throughout the text, despite aiming to express the plurality
of subjects, has its limits already addressed by various theories, especially queer
and transfeminist theories. Still lacking linguistic repertoire to deal with this issue,
it would be important to consider the term women here in order to encompass also
pregnant people, menstruating people, and feminized bodies.
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in the inevitability of current structures and experimenting by putting
bold ideas into practice. Instead of hoping, therefore, that we will
have more women and greater diversity in courts around the world
and that this diversity can materialize in the plurality of perspectives
and approaches in the production of justice, the project offers us a
practical exercise in an imagined present where this expected diversi-
ty already exists, and thus we can test its effects.

Historically, feminist theoretical approaches are associated
with producing a partial perspective on reality and are thus incom-
patible with judicial practice. However, FJP has demonstrated the
fragility with which the notion of impartiality has been maintained in
most courts, as judicial decisions are often constructed without judg-
es seriously considering the impact of their social position and the
flawed universality of legal rules®'. Alternative decision-makers often
draw on a variety of sources to attract greater attention to the context
and reality of the lived experience of the women and marginalized
groups involved in a claim and the intersections of different systems
of oppression in shaping the conflicts that come before the courts
(MUNRO, 2023).

The literature on FJPs has also discussed how these initiatives
serve as a powerful educational resource in various ways. Many of
these projects are implemented in law schools, encouraging students
to engage in critical thinking about the judicial decision-making
process from perspectives often overlooked in standard curricula.
(CRAWFORD; STANCHI; BERGER, 2018). The rewritten judg-
ments invite future legal practitioners to reimagine what law is, what
it can be, and how best to deliver on its promises, especially in terms
of equality and non-discrimination. In addition to enriching students’

2 Debates over abstract notions of judicial impartiality and the universality of legal
norms have fueled numerous papers by feminist theorists in various regions.
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understanding of judicial decision-making, the practices help to ad-
dress gaps between law and justice, problematize issues left out of
most legal courses on gender and racial justice, and provide models
of arguments concerning social justice issues in critical and creative
ways (HUNTER, 2012; STANCHI; CRAWFORD; BERGER, 2021;
CRAWFORD et al., 2020).

REWRITING COURT DECISIONS IN FEMINIST
PERSPECTIVES IN BRAZIL AS A TRANS-LOCAL
POLITICS OF TRANSLATION

Inspired by these initiatives, the Brazilian Project had its formal
beginning in a workshop in September 2021, sponsored by the Insti-
tute for Advanced Studies of the University of Sdo Paulo (IEA-US-
P)??, involving more than 60 people, including professors, activists,
graduate and undergraduate students, and the three professors coor-
dinating the English project, Rosemary Hunter, Erika Rackley e Ju-
lie McCandless. On this occasion, we were introduced to the main
premises, challenges, and the results of the other projects. Based on
this knowledge, we defined the objectives and the general lines of
the Brazilian project. Before analyzing it, however, it is important to
understand some of the contextual elements that made us decide to
carry out the project in Brazil.

We were in the midst of the COVID-19 pandemic. Many of us
have intensified our analytical efforts to highlight the most aggravat-
ed forms of violence against women during the pandemic and to as-
sess how public services were responding to this scenario (SEVERI,
JUZO; FIRMINO, 2021; OSMO; FANTI, 2021; FLAUZINA;

22 The videos of the event can be accessed here: https://youtube.com/playlist?lis-
t=PLpEIC3ZIVnRx9mW10sySdGyaHDIJrH_8§-v.
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PIRES, 2020). Unfortunately, these studies have gathered substan-
tial evidence of how measures implemented to address a global-scale
problem, when implemented without critical analysis in a context al-
ready characterized by intersecting inequalities, have resulted in spe-
cific and disproportionate effects on certain groups of people. These
groups were already burdened, prior to the pandemic, with a heavier
load of caregiving responsibilities and faced varying levels of insecu-
rity and vulnerability. Among these groups are Black and racialized
women, women living in poverty and heading households, domestic
workers, informal and unemployed workers, incarcerated popula-
tions, LGBTQIAP+ individuals, people with disabilities, and indige-
nous peoples. It did not seem to be coincindental that the first people
to die from COVID-19 in the country, Rosana Aparecida Urbano®
and Cleonice Gongalves*, were poor, or/and black women, domes-
tic workers, and residents of peripheral regions of big metropolises.
Likewise, some cases like the death of the boy Miguel, son of Mirtes
Renata Santana de Sousa®’, were painfully didactic in the sense that

2 Rosana was the first fatal victim of Covid-19 in Brazil, on March 12, 2020, at
the age of 57. She lived in a low-income neighborhood in the eastern region of
the city of Sao Paulo and worked as a diarist. Five other relatives of hers also died
around the same time from the new coronavirus. See: https://inumeraveis.com.br/
rosana-aparecida-urbano/

24 Cleonice Gongalves was 63 years old, a domestic worker since the age of 13, and
was the first fatal victim of the coronavirus in the state of Rio de Janeiro. She died
on March 22, 2020. She probably contracted the virus from her employer, who had
returned from Italy with symptoms of the disease, where she had spent her vaca-
tion. Her employer arrived in Brazil already showing symptoms of the disease, she
quarantined herself in her house, located in a noble district of the city, but did not
release Cleonice from work during this period. See: https://www.institutowalterle-
ser.org/dossiecovid-vitimas-cleonice. Also: https://www.ufrgs.br/jornal/morte-de-
-trabalhadora-domestica-por-coronavirus-escancara-falta-de-politicas-para-prote-
ger-a-classe/

% Miguel, a 5-year-old boy, died after falling from the building where his mother,
Mirtes Renata, worked as a maid. Without being able to count on the school and
some support networks that she usually used before the pandemic, such as grand-
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they made it explicit that the “stay at home” slogan was not a reality
for a large part of the Brazilian population. On the contrary, some
groups, such as domestic workers, have had their fragility increased
the risk of death (their own and that of their family members) in the
name of greater protection of upper and middle-class families.

The analyses on the effects of the health crisis in political and
social terms, therefore, left little doubt about the importance of inter-
sectional, decolonial or, quoting Lélia Gonzalez*®, “ladino-amefri-
canas” feminist approaches in the evaluation of all kinds of public
policy, including in the field of access to justice. Besides our rapid
academic engagement with the production of analyses of the effects
of the pandemic on women’s lives, our quick and inevitable adapta-
tion to work in a virtual environment made us believe in the viability
of executing a project that would connect professionals from different
regions of the country and abroad.

In Brazil, the health crisis has been compounded by the politi-
cal crisis. When the new virus reached the country, we were already
in one of the worst scenarios of our recent democracy, which began
with the coup against the first woman to occupy the Presidency of the
Republic, Dilma Rousseff. It intensified with the election, in 2018, of

mothers, neighbors, etc., Mirtes and many other poor and peripheral women started
working, inside and outside the home, with their children with them. Domestic
workers, historically one of the most precarious labor categories in the country in
terms of legal guarantees, were coerced to keep their jobs, even with the risk of
contagion, under penalty of dismissal or discharge. The case makes explicit the
multiple forms of violence to which the category of domestic workers has been
subjected historically and which were aggravated during the pandemic: racism,
moral and sexual harassment, the devaluation of their activities by society, stigma-
tization, low wages, and overwork. See: https://criola.org.br/artigo-caso-miguel-e-
-pandemia-expoem-violacoes-de-direitos-das-domesticas/

%6 See, for example, the essay “Por um Feminismo Afrolatinoamericano”, originally
published in 1988. This and other essays by the author have recently been repu-
blished in the book: GONZALEZ, Lélia. Por um Feminismo Afro-Latino-Ame-
ricano: Ensaios, Intervengdes e Dialogos. Rio Janeiro: Zahar, 2020.
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extreme right-wing groups and people to positions in the Executive
and Legislative branches, after they had engaged in campaigns char-
acterized by the proliferation of fake news and hate speech against
minorities, against human rights policies, against feminist ideas, and
against science and universities. This new scenario was materializing
not only in the accelerated dismantling of what we had conquered in
terms of recognition of rights and in terms of democracy in the last
decades, but also in the renewal of the so-called politicas de morte
(death politics)?’, especially against the black and peripheral popula-
tion, indigenous peoples, quilombolas and other traditional commu-
nities, and the LGBTQIAP+ population. These dismantling and at-
tacks occurred simultaneously with the advance of an ultraliberal and
predatory economic policy that has further exacerbated inequalities in
the country, made labor rights more precarious, channeled the wealth
produced locally to the foreign exchange market and advanced defor-
estation and illegal mining in the Amazon region and in the lands of
indigenous, quilombolas and other traditional communities.

The speed with which far-right autocrats in power promoted this
unprecedented destruction of democratic regimes impelled us to in-
tensify efforts to collaborate with the production of models of critical
legal thinking that do not disregard the oppressive nature of law, nor
underestimate the importance of legal institutions, human rights, con-
stitutional democracies and independent judicial courts against injus-
tice, violence and various systems of oppression and subordination.
I have argued before that this has been one of the characteristics of
many Brazilian feminist and anti-racist approaches, namely the critical
engagement with the law. This does not entail an enthusiastic defense
of the law nor a refusal to contest the Constitution (SEVERI, 2018).

" The term politicas de morte (death politics), is used, for example, in the works of
Ana Luiza Pinheiro Flauzina and Thula Rafaela de Oliveira Pires (2020).
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The implementation of the project in Brazil also seemed to
be a golden opportunity to imagine a more plural judiciary. This is
no small thing, if we consider the persistent over-representation of
white, Catholic, middle- and upper-middle class men in the compo-
sition of legal careers in the country®. In the case of the Judiciary,
for example, even with the National Council of Justice’s requirement
that, from 2015%, competitive examinations for admission to the ju-
diciary institute the reservation of 20% of vacancies for Black peo-
ple, the known percentage of Black judges is 8.7%, and the estimate
is that between 2016 and 2021, only 3.2% of people who entered the
judiciary through competitive examinations did so based on the racial
quota policy. In contrast, the number of women taking part in public
exams, rather than increasing, has declined slightly in recent years, so
if we add up the percentages of women and black people who entered
the last exams, they do not exceed 40% of the total. Therefore, imag-
ining a more egalitarian reality was indeed tempting.

Likewise, the opportunity seemed irrefusable to us because it
would engage us in building alternative models of legal reasoning
that could be used in a variety of real cases, especially cases involv-
ing laws that were achievements of local feminist political mobiliza-
tion. It is important to consider the extensive research and analysis
conducted over the years, which has highlighted the challenges faced
by the Brazilian Judiciary in understanding and promoting human
rights. The Brazilian feminist and anti-racist field has played a cru-
cial role in establishing and defending a comprehensive framework
of human rights in Brazil. What would judicial decisions be like if,
for example, the Judiciary - and the Brazilian justice system - ex-
28 Data on the composition of the Judiciary are presented and discussed in a sepa-

rate chapter in this book, in Part I, written by Maria da Gléria Bonelli, Ana Paula
Sciammarella and Tharuell Lima Kahwage.

29 See Resolution No. 203 of 06/23/2015 of the National Council of Justice.
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plored more intensively the provision made in the Maria da Penha
Law that domestic violence against women and girls is a violation
of human rights and that, for this reason, the response to it should be
the result of an integrated service, provided through a network of ser-
vices, aimed at ensuring the investigation, punishment, prevention,
and compensation?

At the same time that the practice of rewriting decisions shakes
the legal certainties that sustain the original decisions, it can also
increase the ethical and political commitments between academics
and professionals of the justice system by suggesting other decision
models which can be developed through dialogue and alterity. For
the rewriting to be feasible, we, as scholars, should seek to place
ourselves in the institutional position of real judges. In this place, we
experience challenges that are uncommon to the more usual exercise
of academic criticism. In the same way, the results achieved through
this activity end up functioning as a powerful support for judges to
commit themselves to testing feminist and anti-racist approaches in
the examination of cases under their responsibility, with less fear that
this will result in compromising judicial impartiality or profession-
alism®. The moment when we started the Brazilian project seemed
perfect for it, since the National Council of Justice had just approved
the Protocolo para julgamento com perspectiva de género (BRA-
SIL, 2021). The Brazilian protocol experience adopted models that
already existed in the superior courts of other Latin American coun-
tries®!. Many of these originated from a intense dialogue between the

30 Many female judges avoid taking a feminist or gender perspective in the cases
under review for fear that this could be interpreted by the legal community as an
offense to impartiality or a low level of professionalism because they would be
judging more based on their own experience or emotions than on the basis of rules
of law (KAWAGE; SEVERI, 2022).

31 There are protocols like this, for example, in Mexico, Costa Rica, Chile and
Argentina.
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Judiciary and feminist academics. The document has highlighted the
gender issue in the Brazilian Judiciary and generated a surprising in-
crease in the demand for academic studies on law and feminism by
legal professionals.

The last factor that favor the development of the project in Bra-
zil is, in fact, the main one: the desire to create academic impact,
more especially in terms of changes in the curriculum of Brazilian
legal courses and the strengthening of a proper field of feminist and
anti-racist legal studies in Brazilian legal academia, where the effects
of these approaches are still incipient. The histories of feminist and
anti-racist struggles for law in Brazil have been consistently over-
looked within existing legal doctrines. Furthermore, the significant
influx of women into Brazilian law schools has occurred only re-
cently, and many of us face challenges in maintaining high-quality
teaching and research practices due to the vast territorial size of the
country and various other obstacles. As a result, our academic contri-
butions have often been modest and underrepresented. The develop-
ment of the FJPs could be, then, an opportunity for us to collectively
engage in changing this scenario in legal courses and in the ways of
doing and thinking about teaching and research.

As this book demonstrates, the project has in fact favored a col-
laborative network among female professors from all over the coun-
try that could potentially reinvigorate the critical debate in law. We
have built a community, or better said, a sense of community from
which we are encouraged to develop academic activities in solidarity.
It is an open network driven by a plurality of ideas, subjects and ex-
periences which, undoubtedly, gives rise to dissonances and conflicts
at all times. The network made possible by the development of the
Brazilian project is a concerted and brave effort to establish “safety
zones” (COSTA; DINIZ, 1999), in which we can establish alliances
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that make the critical intellectual debate among us viable and, at the
same time, favor a greater presence of feminist and anti-racist ap-
proaches in the larger legal community. This book is one of the first
and most tangible results of this arrangement.

PROCEDURES AND METHODS FOR THE
DEVELOPMENT OF THE BRAZILIAN PROJECT

Considering that our focus was on academic impacts, we
agreed to carry out the rewrites in the context of some kind of teach-
ing practice, research, extension or internship, involving students in
the whole process. Thus, during the execution of the project, we were
able to create subjects in the courses in which we were involved, or
to rearrange the curriculum of existing courses to accommodate con-
tent related to the project. We had the approval of several research
and extension scholarships for students, created study groups, super-
vised academic monographs, and published essays and scientific pa-
pers with results we got from the project. We also proposed working
groups in important academic events in the country*?, participated in
international events® presenting the Brazilian project and promoted
several debates with professionals from other areas with interest in
the theme and in the several multidisciplinary fronts in which it un-
folds. Most of the information about these activities can be found on
the project’s website: https://sites.usp.br/pjf/.

The decision to involve only academics and students in the con-
struction of the rewrites brought some limitations to the project. The

32 roject. We also proposed working groups in important academic events in the
country

33 Professor Flavia Portella Piischel and I participated in panel discussions at the
2022 Law and Society meeting, presenting partial results from the Brazilian Pro-
ject.
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first one concerns the diversity of the group itself, since women with
academic ties are still predominantly white, cisgender, middle-class,
from large urban centers, and usually with no disability. We tried to
minimize these limitations through an active search for female pro-
fessors who escaped these markers and who were part of the staff of
higher education institutions in the five regions of the country, both
public and private. The guests were encouraged to work with other
colleagues from the same educational institution to develop the pro-
posal together. Ultimately, this book comprises the collective efforts
of 125 authors representing all five regions of the country. Their work
resulted in 22 alternative decisions, 4 theoretical-contextual chapters,
and 1 translation.

The second limitation refers to the low interaction with oth-
er players in the rewriting activities developed so far, such as judg-
es, lawyers, prosecutors, public defenders, activists, and researchers
from other fields of knowledge. In several projects in other countries,
they were invited, for example, to write comments on the rewrites
or to participate in the workshops and events held. Unfortunately,
this was not the case with our group, which was really limited to
the academic sphere. However, while our primary focus was not on
such interactions, we engaged in various forms of dialogue with the
described groups, building upon preexisting partnerships between the
project’s teachers and these professionals. Furthermore, throughout
the project, many justice system agents and activists actively sought
us out to learn more about the project and express their interest in col-
laborating with our activities. Consequently, we anticipate that this
pluralistic debate will intensify further following the publication of
this book.
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DECISION SELECTION AND REWRITING
METHODOLOGIES

In the context of our project, each group or professor was grant-
ed autonomy in selecting the decision to be rewritten, with no restric-
tions on the theme or type of judgment (lower or higher courts’ deci-
sions). Nevertheless, we agreed it would be important to cover topics
beyond those most commonly covered by feminist and anti-racist
studies. Regarding the resources to be used, the participants were free
to use the entire contents of the judicial proceedings when necessary
and possible. We suggested the careful handling of the parties’ private
data. The authors were also free to dare in their use of the language in
the rewriting, as long as the result was credible, that is, a judge could
actually have produced the final text.

Unlike most other projects before ours, there is no separate
commentary accompanying the alternative judgments produced by
someone outside the group. From the project’s inception, we rec-
ognized the audacity in engaging a substantial number of teachers
and students in an activity that faced limited support or funding for
its execution. The idea of involving even more people and phases
seemed to us something that could compromise the project’s viabil-
ity. The authors were required to develop preliminary components
that contextualize the academic environment within which the work
was undertaken. These components included details about the origi-
nal decision and the methods or approaches employed in the process.

We did not limit before hand about what we would call fem-
inism or what kind of strand should be used. Still, we decided to
take seriously the commitment suggested by intellectuals like Sueli
Carneiro to “blacken Brazilian feminism” (2019), exploring the nec-
essary articulation between racism and sexism for the reading and
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analysis of the cases. We also wanted the project to be an opportunity
to put to use some of the more common feminist approaches in the
debates around here, such as decolonial, black, popular, indigenous,
and rural feminism.

We took several steps to validate the project’s results between
2021 and 2023. In addition to the initial workshop in September
2021, we had two other events bringing together all network mem-
bers so that we could present and discuss the preliminary results of
the project*®. Most of the authors promoted activities in their univer-
sities to discuss the rewrites, bringing together several audiences. Af-
ter the first draft of the chapters was finished, we did critical readings
of each other’s work. We also created an editorial board composed
mostly of female judges, lawyers, and Brazilian activists from out-
side the project to evaluate at least one of the chapters, following
a script of questions®. The board’s coordination was undertaken by
Ana Claudia Farranha and Elida Lauris. Additionally, I conducted a
critical examination of the chapters with the invaluable assistance of

3 In April 2022, we held a general internal meeting with the project members to
define the general guidelines of the Brazilian project. On January 21st 2022, the
Violence Care Clinic (CAV/UFPA) organized the round of conversation “ Judg-
ments from a feminist perspective”. The 2nd General Meeting of the project was
held on October 6th and 7th, 2022.

3 The board members were asked to evaluate the chapters according to the
following questions: Is the original case sufficiently described or presented so the
reader can understand it? If not, what did you miss? Is there any information about
the relationship between the rewriting and legal education? Is the reason or reasons
that make the rewriting a feminist piece made explicit in the description of the
procedures or methods? Are the main differences between the original decision and
the rewriting made clear? Can you identify the use of intersectional, decolonial,
or other feminist approaches that articulate at least gender and race? Could the
rewritten decision have been the product of an actual judge, without such a person
going through major institutional constraints? If you, the evaluator, are a judge,
would you feel comfortable producing such a decision? Or, if you are an activist or
an academic working on this issue, how would you critically evaluate this decision
considering the subject area it aims to focus on?
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post-doctoral fellow Wellington de Souza dos Anjos Costa. Subse-
quently, the individuals involved in the rewriting process were given
an extended timeframe to address any necessary revisions and submit
the final version of their work.

The chapters with alternative decisions have the same struc-
ture: 1. Introduction (with the academic context in which the rewrite
was developed); 2. Case or the original decision; 3. Methods and ap-
proaches used in the rewrite. 4. Decision Rewritten. 5. References.
They are preceded by paragraphs that contextualize the rewrite and
provide information about the original decision.

CHALLENGES ENCOUNTERED IN THE
IMPLEMENTATION OF THE BRAZILIAN PROJECT

The challenges of the Brazilian project were too many. One of
them was the development of the activities during the pandemic of
COVID-109. If, on the one hand, it facilitated the implementation of
the work because it made the collaborative effort involving academ-
ics from all over Brazil feasible, it made face-to-face meetings of the
participants unviable and brought varied personal and institutional
burdens for us to perform our tasks.

Another difficulty was carrying out such a large and ambitious
project in a scenario with few resources for its funding, a situation re-
sulting from the dismantling of public policies to support science and
research in the country in recent years. We had some research grants
for students, especially undergraduates, as well as resources for the
book’s publication.

The third challenge refers to the difficulties in obtaining ma-
terial, especially books and academic journals that deal with simi-
lar projects in other countries. Most of them are books written in
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English, with no online version, that have to be purchased interna-
tionally, at significant costs. This led us to build ways to share this
material among ourselves through reviews, informal translations, the
production of partial copies, and bibliographic review studies. This
aspect is relevant in comprehending the multifaceted challenges of
establishing a productive trans-local dialogue. To address this, we
have endeavored to facilitate the translation of English texts into Por-
tuguese and vice versa, thereby fostering linguistic accessibility and
enabling cross-cultural exchanges.

OVERVIEW OF THE REWRITTEN DECISIONS AND
MAIN RESULTS

Most of the rewritten decisions involve topics that have tradi-
tionally held an important place in feminist studies, such as domestic
violence, feminicide, reproductive justice, criminalization of abor-
tion, equity in labor relations, custody and alimony, rape, campus
violence, transgender and women’s rights, and the rights of women
and indigenous peoples. Nevertheless, some decisions address issues
that are rarely discussed from the point of view of gender inequali-
ties, such as civil liability, urban land conflicts, the right to health,
childcare, amnesty, military violence, the prison system, security,
outsourcing of labor relations, and administrative law.

Despite the diversity of themes, a significant portion of the cas-
es selected for rewriting in this project revolve around decisions in
criminal lawsuits, involving women as both defendants and perpetra-
tors of crimes. In Brazil, criminology has been a field where feminist
and anti-racist studies have flourished and made significant contri-
butions to legal studies over the years. The collection of rewritten
decisions presented in this book provides a comprehensive critique of
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the discriminatory impacts of abortion criminalization and the mass
incarceration processes, particularly affecting Black and marginal-
ized communities. It also helps to understand the processes of rev-
ictimization of women who suffer multiple forms of violence, even
after legislative achievements such as the Maria da Penha Law. Most
of the original decisions are from the common justice system, first
or second degree, either state or federal. To a lesser extent, there are
alternative votes or judgments in cases from Brazil’s Supreme Court
and the Superior Court of Justice. Furthermore, there are rewrites
of decisions from administrative disciplinary procedures and reports
from the Inter-American Court of Human Rights. In most instances,
the participants utilized the full content of the original proceedings
in their analyses, particularly in cases involving decisions from the
common justice system. As a result, they provided fresh evaluations
of the evidence presented in the process. In most cases, the rewrites
led to partial modifications in the reasoning and outcomes of the orig-
inal decisions.

In terms of the feminist methods employed, many of the de-
cisions delve into the commonly used tools in other FJPs, such as
contextualizing the case to accent voices and experiences overlooked
in the original version, the concern to avoid reproducing stereotypes
or images of control; the utilization of feminist studies and empirical
research in constructing the reasoning, more intensive handling of the
concept of substantive equality; and the focus on providing a judi-
cial response that generates substantial effects in the lives of women,
their communities, or the marginalized groups involved in the case.
Some strategies appear less in the projects of other countries, but are
common in feminist and anti-racist activism in Brazil and the Amer-
icas. One of them is the intensive use of treaties and precedents from
international human rights systems in the reasoning of the decisions
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to make the idea of control of conventionality be taken seriously. An-
other strategy was to bring into the reasoning of alternative decisions
arguments produced in the cases by the entities that participated as
amici. This strategy can give visibility to the rich history of participa-
tion of feminist and human rights organizations in judicial processes
through amicus curiae briefs, especially in superior court cases.

A third distinctive approach compared to other projects was the
exploration of feminist imagination in the stages of the process pre-
ceding the final decision through the utilization of protocols, risk as-
sessment forms, or investigation guidelines. This application during
the investigative phase highlights how decisions regarding urgent
protective measures in cases of domestic violence, for instance, could
have been markedly different if the court had employed specific pro-
tocols or norms currently recommended by the court during the in-
vestigation phase. Or how would it be if, as the Maria da Penha Law
determines, the word of the woman or girl in a situation of violence
mattered, in fact, and were sufficient for granting such measure since
it is a decision aimed at interrupting and preventing domestic vio-
lence.

One of the strongest pieces of evidence produced by our ex-
perience concerns the low technical quality of Brazilian judicial de-
cisions. Especially in the case of first-degree decisions of the state
courts, the original grounds reproduce varied stereotypes that define
an outcome for the case that is quite harmful to women or vulnerable
people involved. The analyses produced by the authors end up blur-
ring the aura of “impartiality” and “male wisdom” that hovers over
the Brazilian courts.

Another aspect was the questioning of simplistic views that as-
sociate the increased presence of women in judicial careers with sig-
nificant changes in the decision-making model. While the diversity in
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the composition of the Brazilian judiciary is a constitutional require-
ment and a condition for strengthening its democratic legitimacy, the
various original judgments rewritten here, rendered initially by wom-
en, highlight the importance of advancing this debate. It is crucial
to better articulate the demands of plurality in the composition with
those related to the production of democratic legal rationalities from
feminist and antiracist approaches.

ORGANIZATION OF THE BOOK, POTENTIAL
USES OF ITS CONTENT, AND OTHER ONGOING
PRODUCTIONS

The chapters in this book have been organized into two parts.
Part I gathers texts that offer concepts, analyses, and reflections on the
context of the project. In it, there is one chapter in which I refine the
analysis of the pedagogical impacts the project focused on, as well as
situate the Brazilian experience concerning other FJPs. The second
chapter, written by Flavia Puschel, presents conceptual elements that
help elucidate the Brazilian legal system and Judiciary and then dis-
cusses the challenges of developing a project conceived in common
law countries in a legal system of Roman-Germanic tradition. The third
chapter, written by Maria da Gloria Bonelli, Ana Paula Sciammarella,
and Tharuell Kahwage, presents data and studies on the composition of
the Brazilian judiciary and its effects in terms of the construction of the
ideology of professionalism in this field. The fourth chapter is authored
by Ana Claudia Farranha and Elida Lauris, who offer us a cross-cutting
analytical framework for rewritten decisions.

Part II of the book consists of a collection of 22 rewritten deci-
sions, organized according to the type of originating court. We begin
with the rewriting of a merits report from the Inter-American Court
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of Human Rights. We then proceed with the rewrites of judgments
and rulings from the two highest Brazilian courts (Supreme Federal
Court and Superior Court of Justice), as well as decisions from feder-
al courts and state-level judiciary (appellate and trial courts). Lastly,
there is a rewriting of a decision in an administrative disciplinary
process within a public university involving gender-based violence.

The most obvious readership for this book are students and pro-
fessors in law schools. After all, from a professor’s point of view, law
schools are responsible for training students to exercise the most var-
ied legal professions. They are, therefore, the most favorable spaces
for students to learn concepts that will shape their future practice.
Law schools are also key /oci for the promotion of scientific and tech-
nical knowledge about the law.

Evidently, we hope that the texts collected here will also be
useful to any legal practitioner interested in incorporating other legal
sources, techniques, and reasoning models that take seriously the du-
ties of judicial impartiality and the establishment of the Rule of Law.
The expectation, therefore, is that the book will lead students and oth-
er people who work in the various legal professions to recognize the
richness and complexity of the approaches proposed here and realize
the importance of their use in the most diverse cases that come before
the courts every day.

In addition to the publication of the present book, two special
dossiers in scientific journals are planned, which will explore in more
detail the results of the Brazilian rewriting project. The first dossier,
coordinated by professors Luanna Tomaz de Souza and Camilla de
Magalhdes Gomes, was published by Revista Direito Publico still in
2023, under the title “Abordagens Teorico-Metodologicas de Analise
de Decisoes Judiciais em Perspectivas Feministas™. Its purpose was
to bring together studies that show different theoretical-methodolog-
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ical approaches to the analysis of judicial decisions from a feminist
perspective. The second one was coordinated by Professors Thula
Pires, Gabriela Barreto de S&, Priscilla Cardoso Rodrigues, and Fa-
biana Severi and is expected to be published by Revista Direito e
Praxis also in 2023. The primary objective of this project is to cu-
rate studies that examine the ramifications of patriarchal, cisgender,
heteronormative, and racist influences in legal education and court
proceedings, with a specific emphasis on the implications for didac-
tic-pedagogical approaches and the training of legal professionals.
The research findings will be published in two open-access journals
that do not charge any fees for access.

FINAL REMARKS AND TRIBUTES

The relationship between feminists and the law has often been
described using terms such as ambivalent and paradoxical (SEVERI,
2018). The FJPs, however, do not necessarily reject these terms but
instead contribute to the debate with alternative approaches rooted
in a different knowledge production model. Through this project, we
critically examine the law from the borderlands between academia
and concrete legal practices while acknowledging the previous paths
paved by others. We aim to explore the power of law in shaping sub-
alternities and dehumanization. Consequently, concepts and imagery
associated with decolonial feminisms, such as trans-local translation,
“Améfrica Ladina”, and border zones, hold significant relevance
within the Brazilian project of rewriting judicial decisions.

During the initial training of the professors who would work
in this great network of academic collaboration, our dear Professor
Maria Sueli Rodrigues de Souza collaborated with us. Sadly, a few
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months later, we were devastated by her untimely death®. She was
a lawyer, teacher, mother, activist, and a source of great inspiration
for many generations of students and professionals. With a degree in
Social Sciences from the Federal University of Piaui (1996) and in
law from the State University of Piaui (2003), Sueli was a law profes-
sor at the Federal University of Piaui and a member of the Research
Center on Africanities and Afrodescendence and was also a member
of the research group Human Rights and Citizenship.

Born in 1964 in Saco da Ema (now Campestre, in Piaui), Ma-
ria Sueli emerged from humble beginnings, hailing from a town
deeply affected by the severe drought of the mid-1970s. Throughout
her academic journey, she skillfully intertwined her pursuits with
active engagement in regional movements fighting against racial
inequality, and advocating for women’s and rural communities’
rights. Her academic endeavors centered around constitutional law,
socio-environmental law, territorial law, and human rights. Maria
Sueli gained recognition for her groundbreaking research on terri-
toriality, and her profound exploration of the fundamental rights of
traditional communities and quilombolas. She became nationally
known for her work on Esperanca Garcia, the book “Dossié Espe-
ran¢a Garcia — Simbolo de Resisténcia na Luta pelo Direito,” re-
leased in 2017. Esperan¢a was recognized by the OAB-PI in 2017°7
as the first female lawyer from Piaui, after two years of research by
the State Commission for the Truth of Black Slavery of the local
chapter of the Brazilian Bar Association, presided over by Sueli.
Such recognition was significant for reaffirming black and female
identity and its historical role in the country.

3¢ She died from complications of amyotrophic lateral sclerosis.

371n 2022, the Federal Council of the OAB also recognized Esperanga Garcia as the
first Brazilian female lawyer.
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In 2021, Maria Sueli released the book: “Vivéncias constitu-
intes - Sujeitos desconstitucionalizados”, in which she gathers arti-
cles from her social and academic trajectory about deconstitution-
alized subjects and the need to re-signify the modern ideal of (dis)
involvement. Her latest work was published in 2022, under the title
“Quatro Cantos”, in partnership with Antonio Bispo dos Santos, Ana
Mumbuca, and Luiz Rufino. The book, woven from transcribed oral-
ity, presents illuminating texts resulting from a quilombist confluence
that discusses the imperative of effecting daily transformations®.
“Where it rarely rains, one must make it rain,” as Maria Sueli used to
say. This book is an endeavor, in which you play a part, to seek justice
where it is seldom served.

3% These descriptive paragraphs are abbreviated versions of the text published on
the rewrite project’s website the week of her death. The original text was written
by Sabrina Leon and revised by Inara Flora Cipriano Firmino. They had as their
main source the texts published at the time in two online newspapers: https://www.
migalhas.com.br/amp/quentes/370538/morre-aos-58-anos-a-advogada-e-profes-
sora-sueli-rodrigues-de-sousa and https://revistarevestres.com.br/entrevista/vida-
-nao-e-uma-estrada-em-linha-reta/
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THE FEMINIST JUDGMENTS PROJECT IN
BRAZIL: A TRANS-LOCAL
TRANSLATION POLICY?>®

Fabiana Cristina Severi

This paper explores the connection between the Brazilian proj-
ect of rewriting judicial decisions from a feminist perspective and
other similar initiatives known as Feminist Judgment Projects (FJPs).
As these initiatives multiply across different parts of the world,
FJPs are increasingly gaining recognition as collective endeavors
in knowledge production, fostering a global dialogue and a network
of solidarity among participants. Following decolonial feminist ap-
proaches and cultural translation studies, I suggest that the practices
and interactions between academics and activists within the FJPs can
be interpreted as feminist politics of trans-local translation. This ap-
proach allows, among other things, the highlighting of colonial leg-
acies, the hierarchies they engender in the production of academic
knowledge, and the ways in which feminist theories have sought to
challenge them.

FEMINISMS AS TRAVELING THOUGHT

The term feminism crossed borders from the Old World and ar-
rived in Brazil in the late 19™ century. This occurred through the actions
of poets, novelists, journalists, and/or educators at a time when the lack
of satisfactory formal instruction for girls was the rule. In addition to

31 appreciate the critical review and suggestions provided by: Alessandra Harden,
Rafael De Tilio, Gislene Santos, Thula Pires, Gabriela Sa, Pia Lotta, Nora Mark-
ard, Rosemary Hunter, Clare McGlynn, Fabiane Simioni, Flavia Piischel, and José
Rodrigo Rodriguez.
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feminism, many of these precursors also embraced or spread other pre-
vailing ideas of that time, such as the ones associated with liberalism,
abolitionism, romanticism, the Enlightenment, and positivism. The lit-
erary and journalistic production of these pioneers helps us to identify,
then, the various ways in which feminisms*® were initially translated
into colonial lands*' and how they interacted with other philosophies.

According to Gayatri Chakravorty Spivak, every translation is
an intertextuality, an “active transaction of meaning”* in which the
translator establishes a close relationship of affection and solidarity
with the original text, extrapolating it to the reading of contexts and
of itself. It is a meticulous and incessant ongoing process, like weav-
ing yarn, in which cuts, seams, and repairs are necessary. In the end,
the result is a “simulacrum of a supposedly original product”*intend-
ed to be presented to an audience belonging to a distinct sociocultur-
al ethos and to circulate in a varied context. Despite having content
transfer as an initial assumption, the act of translating is a political
and creative practice that allows the circulation of ideas, concepts,
and theories across different regions.

Beyond a simple movement of migration or assimilation, Euro-
pean feminisms crossed borders and arrived here through what Sonia

4 “Feminisms” is used in this text as multiple products of trans-local politics,
which have extrapolated national and epistemological borders, connecting women
and ideas from different continents.

41 Brazil became independent from Portugal in 1822. The term “colonial” here,
then, does not refer to a formal or official status of the country, but to a conceptual
category emerging from post-colonial and decolonial studies.

42 See Gayatri Chakravorty Spivak (2000).

# The expression is used by Sandra Regina Goulart Almeida (2011, p. 83) to ad-
dress the dilemmas and challenges of translation. The full translated passage where
the expression is found is: "In this sense, each 'reading' produces a simulacrum of
a supposed original, creating a plurality and multiplicity of texts" (“Nesse sentido,
cada ‘leitura’ produz um simulacro de um suposto original perfazendo uma plural-
idade e uma multiplicidade textuais.”)
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Alvarez and Claudia Lima Costa call a “feminist politics of translation”,
marked by a “shameless traffic” of ideas and concepts. This translation
process is essential to enable insights into the practices, cultures, theo-
ries, and policies of Latin American feminisms, and vice versa (COS-
TA; ALVAREZ, 2013, p. 584). The feminist politics of translation, ac-
cording to the authors, involves crossing multiple borders on several
scales (local, national, regional, global) and with different subject posi-
tions (gender, sexual, ethno-racial, class, etc.). A transfer that disturbs
common sense in many of the localities but also forms alliances, hence
its trans-local characteristic (ALVAREZ, 2009; COSTA, 2010; 2020).
To remain in motion, feminist politics of translation must permanently
break various migration checkpoints — patriarchal, disciplinary, insti-
tutional, capitalist, neoliberal, geopolitical, and sexual. It is, therefore,
a never-ending game, a way of life, and a strategy for survival and the
creation of multiple epistemologies and feminist alliances.

Let us consider the case of a renowned pioneer — or traffick-
er — of Brazilian feminism, Nisia Floresta. Her book “Direito das
Mulheres e Injustica dos Homens” (Women’s Rights and Men’s. In-
justice), published in 1832, is regarded by many historians as the pre-
cursor of feminism in Brazil. However, some uncertainty surrounds
the originality of the work, as the author herself acknowledged that
it was a free adaptation of Mary Wollstonecraft’s “Vindication of the
Rights of Woman” (1790). A study conducted by Maria Lucia Garcia
Pallares-Burke (1996) has shown that Nisia’s text is, in fact, a trans-
lation of a version of the book Woman no inferior to man, original-
ly published in England in 1738, under the pseudonym of “Sophia,
a person of quality”*. According to Maria Lucia, Nisia’s “transla-

* The identity of "Sophia" is uncertain. The arguments in the book are similar to
those of the French feminist Frangois Poulain de la Barre (1647-1725). Lady Mary
Wortley Montagu (1689-1762) and Lady Sophia Fermor (1724-1745) are some of
the candidates often mentioned in the literature as potentially being Sophia.
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tion-plagiarism” is a brilliant “literary trick” used to break the rules
of the intellectual world and fight for a noble cause: women'’s rights.

Following in Maria Lucia’s steps, Catarina Coelho’s (2019) re-
search also indicates the closeness between Nisia’s work and Sophia’s
book, but with several differences, including the title. These subtle
changes in the translation seem to favor an approximation of its con-
tent to the 19" century Brazilian context. Why did Nisia argue that it
was a free translation of Mary’s famous work? One of the hypotheses
indicated by Catarina is that this could have been the author’s choice
to enhance credibility of her own work and the feminist ideas that
she had been disseminating through newspapers at the time, but with
little reach until then. In her previous texts, published in newspapers,
the writer’s intention was to favor the creation of feminist demon-
strations in Brazil in favor of equal rights between men and women.

Nisia Floresta dedicated most of her life to teaching. She found-
ed and directed a school in Rio de Janeiro that provided girls with the
same educational standards offered to boys at the time. In addition
to feminism, she defended abolitionist and republican ideals, having
discussed injustices against the indigenous and enslaved population
in several works®. Her “translation,” whether faithful to the original
English text or not, contributed to opening pathways for the exchange
of ideas and concepts between the Old and the New Continents, ne-
gotiated from the translator’s site of enunciation*. Her book also fa-

4 Another book by Nisia Floresta, entitled "Paginas de uma vida obscura" (Pages
of an obscure life), published in 1856, is a cultural translation of the novel "Un-
cle Tom's Cabin", written by the American abolitionist Harriet Beecher Stowe and
published in 1852. In this book and in other texts of hers, the Brazilian writer
expresses the defense of abolitionist ideas, albeit in the form of a progressive aboli-
tionism to be achieved through the actions of future generations (RIBEIRO, 2016).

% "Site of enunciation " is being used here to refer to where the speaker places
markers within the statement as well in accordance with the formulation of Claudia
Lima Costa.
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vored the formation of alliances among feminism ideologies. These
ideologies aimed at increasing the power of women in relation to men
and responding to gender conflicts by guaranteeing women the rights
to education, work, and participation in public life on an equal basis
with men (MAIA, 2014).

As is often the case in translation, Nisia played a crucial role
in facilitating the dissemination of ideas across different geopoliti-
cal contexts. However, we can also think of the feminist politics of
translation as a practice that is willing to interpret actions and agen-
cies in the most diverse places and social spaces as feminist actions,
especially those that have not been recognized by hegemonic strands
of feminism. This effort has been crucial to the so-called decolonial,
postcolonial, and subaltern feminisms of Latin America*’. Here,
translation practices made it possible to get to know many other ex-
periences, even before Nisia Floresta, as precursors of feminist and
anti-racist practices have been present in Brazilian territory and many
of them are still overlooked in historical records.

The circulation of ideas that leads to the new and characterizes
the typical exchange of transnational politics is understood as delineat-
ed by translation as an operation between languages. However, it goes
far beyond that. To illustrate this with examples of writers and educa-
tors from the 19" century, we can mention Maria Firmina dos Reis, an
Afro-descendant from the Northeast of Brazil, who came from humble
origins and was self-taught. Her book Ursula (REIS, 1988), published
for the first time in 1859, is considered a pioneering work in the abo-
litionist novel genre in Brazil and in the construction of Black literary
characters with feelings, memories, and their own voice. It was also
the first novel to be written and published by a Black woman in Brazil.

47 The expression "Américas Latinas" in the plural follows the proposal of Claudia
Lima Costa and Sonia Alvarez (2013).
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There are some similarities between the work of Maria Firmina
and celebrated foreign novels at the time, such as Harriet Beecher
Stowe’s “Uncle Tom’s Cabin,” published in 1852. However, Maria
Firmina’s work stands out for presenting Black literary characters
who are not mere victims. Her literary production is known for giv-
ing marginalized and diasporic groups the opportunity to tell their
own stories, narrating their own suffering, emotions, and longing for
their ancestral Black Africa. In addition to explicitly depicting the
harsh mistreatment suffered by the Black population in the transat-
lantic diaspora, Maria Firmina’s narrative offers a critical perspective
of the subordinate position of women in the 19"-century Brazilian
society. This includes both white (and therefore considered “free”) or
enslaved Black women. The author addressed, for example, domestic
violence against women at a time when the socially subordinate roles
they held in family relationships were strongly normalized (DIOGO;
SIMIONI, 2017; MUZART, 1999; MORAIS FILHO, 1975).

At the age of twenty-two, Maria Firmina dos Reis became the
first primary school teacher in Maranhao. After her retirement in 1881,
she founded the first experience of free and mixed-gender school in
Brazil, accepting boys and girls from different social backgrounds,
but with a preference for rural workers’ children in the region. The
school was located in a small village in the state of Maranhdo and
operated in a shed provided by a landowner, who even enrolled his
daughters there. Due to its subversive character for the time, the ex-
perience did not last long. Nonetheless, it exemplified her recognition
of the transformative power of education and the importance of ac-
cessible and high-quality public education that is inclusive, diverse,
and founded on principles of equality and anti-racism.

Her writing shows her deep involvement in several themes and
struggles that are still central to the agenda of women’s movements in
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the country, especially black and decolonial feminisms. In an exercise
of translation — in this case understood as an analysis of the subject’s
agency —, it is possible to consider her as a Brazilian educator and
writer committed to creating a feminist perspective that addresses
racism, sexism, capitalism, and colonial power in an articulated man-
ner in order to problematize the social place of women and the social
injustices constituting Brazilian society (CORREIA, 2014; TELLES,
1997; SILVA, 2013; MENDES, 2011; DUARTE, 2009). Seeing Ma-
ria Firmina dos Reis as a black or decolonial feminist makes it pos-
sible to value her reflections and her forms of agency in the field of
feminist theory production.

There is a third reason for the trans-local feminist politics of
translation that is worth addressing here: the more symmetric space-
time exchanges of knowledge and experiences in critical dialogues
and strategic alliances. Since the 1980s, the so-called subaltern fem-
inisms* have weakened the hegemonic discourses that dictated the
way of writing the history of world feminism until the late 20th cen-
tury. They have also been crucial for contesting the global division
of the type of academic work that reproduces geopolitical logics of
a colonial and neoliberal character. A more common display of this
logic is the promotion of the Global North as the creator of theo-
ries with universal and explanatory pretensions, leaving it to other
regions of the world to import them in a relationship of dependence

* The term "feminismos subalternos" (subaltern feminisms), according to Luciana
Ballestrin, refers to those branches of feminism that exist in a subordinate position
within feminism itself, often produced by hegemonic feminisms. These hegemonic
feminisms are often associated with elitist, Western, white, universalist and ethno-
centric feminist perspectives. The idea of a feminist politics of translation and the
concept of translocal dialogue do not ignore the antagonisms and tensions between
hegemonic and subaltern feminisms. Instead, they aim to avoid the reproduction
of binary essentialisms when discussing the relationships between them (BALL-
ESTRIN, 2017).
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(BALLESTRIN, 2017). Challenging this logic has produced multi-
ple effects, including, paradoxically, the reproduction of perspectives
based on the affirmation of identities or differences in an essentialist
way, or that reinforce problematic dichotomies such as North/South,
universal/particular, and local/global. These approaches end up as a
kind of customs barrier to the free transit of feminist and anti-racist
approaches and alliances.

The idea of trans-local translation proposed by Sonia Alvarez
and Claudia Costa is valuable in this context as it highlights the inter-
sections and multidirectional flows of feminist approaches. The au-
thors argue that translation is politically and theoretically indispens-
able to forge feminist, anti-racial, and post-colonial epistemologies
and political alliances, since they understand that Latin Americas® is
a trans-locality, a cross-border, and not a territorially delimited cul-
tural formation. The challenge, then, is not to block migratory flows,
in the name of any kind of fixed position or binary arrangement but
rather to build critical approaches that are attentive to the diversity of
“referencial maps” or to the multiple space-time locations of feminist
ideas and the relations between theory and power that characterize
her production. Likewise, the ‘cosmopolitanization’ of feminist per-
spectives cannot be done at the expense of problematic universalities,
such as the classic idea of patriarchy itself as a form of oppression
common to the experiences of all women or the conception that gen-
der — or women — will always be the primary organizing category of
feminist critical reflection.

# 1 use the term in the plural, Latin Americas, as proposed by Sonia Alvarez and
Claudia Costa.



70 FABIANA CRISTINA SEVERI (ORGANIZER)

FEMINIST JUDGMENT PROJECTS AS A TRANS-
LOCAL DIALOGUE: THE BRAZILIAN EXPERIENCE

Focusing now on the project Rewriting Judicial Decisions in
Feminist Perspectives in Brazil, we can say that it is an initiative
within a trans-local feminist politics of translation, but in the field of
law. In the most literal sense, it is inspired by experiences developed
in other regions under the title “Feminist Judgment Project”. The first
experience of this kind was conceived by a group of Canadian femi-
nists®, in 2006 (MAJURY, 2006). The intention was to show that the
decisions of the Supreme Courtof Canada could have been written
differently and that the feminist judgments could even surpass the
original ones in terms of persuasiveness (KOSHAN, 2018). The Ca-
nadians rewrote six significant precedent-setting cases in the history
of Canadian judgments regarding equal rights. This effort produced
important material about gender equality rights, which can be used
as a parameter or reference in arguments in real cases (REAUME,
2018). After this first experience, academics, lawyers, activists, and
other professionals have replicated the idea in several countries and
different regions in a global network. In each location, the project
takes on its own characteristics and challenges, seeking to influence
politically, theoretically, and pedagogically in different ways and at
distinct space-time scales.

Following the proposed approach, the Feminist Judgment
Projects (FJPs) have been circulating across various locations, en-
abling trans-local dialogues. This exchange has paved the way for
sharing ideas and concepts related to law and feminism. These proj-
ects acknowledge their position within global geopolitics and criti-
cally reflect on their boundaries and potential hierarchies (MUNRO,

0 “Women’s Court of Canada Project”.
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2021). They also do not aim to commodify definitive syntheses on
legal reasoning. There are no promises of safe paths. The conver-
sation is an invitation to forge strategic alliances that promote the
ongoing production of feminist knowledge about law and justice,
taking into account our distinct geopolitical and chronological po-
sitions. This knowledge aims to envision alternative forms of legal
rationality that are mindful of social diversity, political pluralism,
and feminist imagination.

At least, this has been how we have been translating our partic-
ipation in this dialogue from Brazil®'. Conducting the Feminist Judg-
ment Project in Brazil, in addition to improving cosmopolitan transit
routes, also offers other opportunities to enhance the capacity of lo-
cal legal feminism to translate and establish new networks. Inspired
by similar experiences, our first effort is to translate the practices of
male and female judges in the country by elaborating a legal lan-
guage closer to existing feminist ethics, utopias, and theoretical-dog-
matic constructions. This does not mean renouncing important values
such as judicial impartiality and the rule of law. It is about imagining
a judiciary that is plural in its composition and that takes the expe-
riences of women in an unequal and multiracial society such as the
Brazilian one seriously, in the understanding that they are constituted
and crossed by multiple oppressions. A Judiciary that does not mirror
itself in the allegories of Olympus, but rather in fallen, cross-border,
interracial, trans, polyglot figures, with the ability to manage mul-
tilevel legal sources to produce democratic legal rationalities more
compatible with the contemporary promises of human rights.

1 We speak here from the perspective of Brazil, avoiding any claim of false owner-
ship or idea of authenticity, similar to a cultural product such as caipirinha, samba,
or bossa nova. Even these cultural icons, we now know, are simulacra of a Brazil-
ian identity forged in the crossings of a broader territoriality, the Atlantic and the
edges of the continents it touches.
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A second objective of the Brazilian project is to strengthen
the network of dialogues between professors and students currently
working in dozens of law courses throughout the country and, by
doing so, intensify the production of feminist and anti-racist legal
critique in academia. This is not a minor objective especially consid-
ering that the arrival of a massive number of women in Brazilian law
schools occurred very recently, in the last 15 years, and that the cir-
culation of feminist theories in legal courses is still in its early stages.
A first generation of pioneering women arrived in legal academia in
the second half of the 20th century. In this group, those who dared
to discuss feminist and anti-racist approaches went through various
types of institutional constraints, among which was the invisibiliza-
tion of their work™.

It was only in the first decade of the 2000s that we that there
was a substantial increase in the percentage of women in law pro-
grams. In 2007, the federal government launched a program of his-
toric expansion in the number of vacancies for professors and stu-
dents in public higher education, which was added to the expansion
of vacancies in private educational institutions also favored by public
policies. We took relatively good advantage of this moment, causing
a significant increase in the percentage of women in several higher
education courses, including law. Despite the increase, we are still
not in the same percentage in universities as men, and there is a pre-
dominance of white women from the large educational centers in the
southeastern region of Brazil.

This second generation of women is more diverse in terms of
life trajectories and training experiences. A significant number of
them took a hybrid path from undergraduate to graduate school, as-
sociating law with other areas of knowledge, such as sociology, phi-

2 We can mention here the academics Silvia Pimentel and Eunice Prudente.
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losophy, anthropology, psychology, history, political science, social
work, etc. These migrations were basically a must for those interest-
ed in interdisciplinary approaches or research that was not strictly
dogmatic in the late 1990s. Other female professors from the same
generation already had a history of involvement in feminist and hu-
man rights organizations, having participated in important mobiliza-
tions for legislative and legal changes in favor of women’s rights and
vulnerable groups. Some colleagues are currently professors because
their right to access higher education was guaranteed by affirmative
action policies created in the early 2000s. There are also those who
have added to their teaching experience from other legal professions
they exercise simultaneously, such as public defenders, prosecutors,
judges, district attorneys™, and lawyers.

This generation of female professors has more favorable po-
litical structure in terms of opportunities to spread feminist and an-
ti-racist ideas and concepts compared to our pioneers. The Maria da
Penha Law, for example, passed in 2006, brought to the legal world
an innovative model of response to one of the most relevant prob-
lems on the Latin American feminist agenda, domestic violence
against women and girls. Part of this innovation lies in incorporat-
ing the concept of gender as a category of analysis of law and social
conflicts (SEVERI, 2018). It was necessary to address the law in
law courses and understand its purposes and history. Studying the
concept of gender or feminist theories could no longer be seen as
heresy but as a necessity. The colleagues who followed these goals
needed to seek other theoretical sources besides the critical strands

3 In a way of paying tribute, we mention as an example the Professor Ela Wiecko
de Castilho, who was an attorney at the Federal Public Ministry until the beginning
of this year, where she became known nationally for her history of engagement in
the fight for human rights, especially for historically more vulnerable groups, and
for the democratization of justice institutions.
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of the legal-academic malestream’, in this case, Brazilian critical
criminology. In this journey, they ended up learning about a long
history of Brazilian feminist activism that most of us did not even
know existed until then. We also discovered that in other countries,
feminist theories had already been discussed for decades in law
courses in their own field, and there were even trends of critical
feminist legal thought.

What about Brazil? Did we have something like this? It is un-
likely that the answer would be negative because the achievements in
terms of women’s rights and anti-discrimination that we have had so
far could not have been gratuitous blessings from the constituted pow-
ers. We have come a long way in answering these questions through
ever-increasing literature in the country. We can say that critical fem-
inist legal thought has been constructed historically on the fringes
of legal academia, by women and feminist movements, in alliance
with other movements and social actors from Latin America and oth-
er continents™. Each material or reference found in these experiences
has helped us to assemble a wider repertoire of this world that had
until then been neglected by the traditional educational program of
law courses. This revival has been a powerful antidote to what Susan
Gilbert and Simone Gubar (2017) call “influence anxiety,” a feeling
commonly experienced by people who transit intellectual produc-
tion spaces where they cannot find evidence of representativeness or
know who their precursors are. This is not about building a museum
of documents or illustrious personalities, but rather about broadening
the sources of insights for legal feminisms from academia and other

% The expression is a parody of the term "mainstream," which can be translated as
predominant. By replacing "main" with "male," the term suggests that the predom-
inant production is male-dominated. Other Brazilian authors have also used this
expression in their texts, such as the feminist legal scholar Carmen Hein Campos.

35 T have made this argument previously (SEVERI, 2018).



FEMINIST JUDGMENTS PROJECTS: THE BRAZILIAN EXPERIENCE 75

theses that currently also enjoy greater space in legal studies, such as
gender, queer, decolonial, postcolonial, and race-critical studies.

In addition to engaging with the past, this current generation of
professors has also been reinventing themselves through interactions
with younger feminisms represented by students and their organiza-
tions in universities. In law schools where there are now courses that
address the intersections of law, gender, and feminisms, this develop-
ment has been the result of alliances between professors and students.
It is through listening to students, both inside and outside the class-
room, that many of us, as professors, have come to realize that we too
have been victims and/or perpetuators of violence and discrimination
in our personal and professional relationships.

The choice, therefore, of the Brazilian proposal to privilege the
interaction between academics and students to produce the rewrites
acknowledges and values these journeys. It was an activist choice,
aimed at defending academic environments as autonomous, plural-
istic, democratic, and accessible spaces. This decision was made at
a crucial moment in the country’s history when universities, science,
and academic knowledge were under intense attack by populist gov-
ernments and far-right segments of society.

FEMINIST POLITICS AND THE DILEMMA OF
TRANSLATION

In trans-local feminist politics, there are certainly cases of mis-
translations. Reflecting on Spivak’s perspective (2000), translation is
an act of solidarity, which brings the self closer to the other to com-
municate a message. It is more complex than searching for similari-
ties in relation to the (supposed) original text. Nisia Floresta’s trans-
lations, for example, offered intelligibility between feminist ideals in
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the Global North and women’s agency in nineteenth-century slave-
holding imperial Brazil. Katharine T. Bartlett’s text, “Feminist Le-
gal Methods”, originally published in 1989, is one of the best-known
works of the author and among those dedicated to discussing the re-
lationship between law and feminist methods. Bartlett argues for the
importance of methods in the analysis of law and presents three main
techniques that, over the years, many feminists came to use in their
dealings with Law: 1) the questioning about women; 2) the feminist
practical reasoning; and 3) the consciousness-raising method. This
categorization is a major reference in other FJPs, albeit with concep-
tual reformulations. In this context, for example, Professor Rosemary
Hunter has done an incredible job of cataloging and analyzing the
tools and models of reasoning that would be characteristic of feminist
approaches to judicial decision-making (HUNTER, 2008).

Trans-local dialogues invite us to go beyond transposing meth-
ods between realities. Bartlett highlights the epistemological impli-
cations of legal methods, discussing the tools used by feminists to
produce legal critique. The author does not necessarily suggest a list
of techniques, but rather gathers and analyzes what was best known
at the time. Hunter expands the debate, based on research done with
female judges and the results of ongoing FJs. Following this direc-
tion, the Brazilian FJP can be a valuable opportunity for us to catalog
the techniques that have been historically used by Latin American
feminists in their interaction with the law, to analyze it critically, in
dialogue with other repertoires already inventoried within or outside
the academia.

To contribute to this challenge, we will briefly illustrate some of
these findings, starting with one of the most thorny problems among
critical feminist theories: the relationship between law and feminisms.
There is certainly no definitive or unique answer, but looking at wom-
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en’s experiences in Brazil, in community networks and, later, in so-
cial movements, it seems that only a few have managed to enjoy the
privilege of being skeptical towards law. The dichotomies transfor-
mation/oppression, political action/legal action, and culture/law are
not frequently employed in Brazilian feminist legal thought. It is true
that the diagnoses produced in this field have revealed how Brazilian
law and its institutions of power have a close affinity with colonial,
patriarchal, racist, capitalist and ableist power systems. But feminist
thought here has also made explicit how the non-state institutions that
have regulated life since the 19th century — family, religion, com-
munity, culture — also continue to bear the same marks. The social
experiments of libertarian inspiration — quilombos, canudos, aldeia,
ro¢ados, candomblé, and Maria Firmina dos Reis’ school — were tar-
gets of annihilation practices promoted by formal institutions of state
power and by informal institutions. There is no foreseen victory when
the power of law is challenged. Yet, legal disputes have happened
and happen every day. Rather than quantifying or evaluating the vic-
tories, it seems more interesting to understand the tools used in these
disputes and the views on core concepts of law emerging from them.

The concept of freedom, for example, inscribed in the first
Brazilian Constitution (1824), was inspired by English and French
liberal philosophers to mean the right to be able to move around and
dispose of one’s property according to one’s interests, as long as it
did not go against the law. But in the legal disputes fought between
enslaved black women and the landowners to win their freedom’®,
the meaning of freedom was more associated with the interruption of
dehumanizing processes. In contemporary judicial processes about
domestic violence against women and girls, freedom means “no to

¢ There is a vast literature that analyzes the struggles of enslaved women and
slaveholders in the 19" century for rights and freedom (PINHEIRO; MAIA, 2017).
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violence”, including those acts perpetrated by public agents, the in-
stitutional violence.

Similarly, while the classical view of the right to equality is
based on the idea of difference, many feminist theses have used the
concept on behalf of demands that go beyond the ability to compare
one individual or group to another. The list is extensive and includes:
the right to daycare, to minimum wage, to amnesty for civilian peo-
ple imprisoned and persecuted by the Brazilian dictatorship, to abor-
tion, to family planning, to food sovereignty, to well-being, to the
demarcation of traditional territories, and to free and high-quality ed-
ucation. In all feminist mobilizations advocating for these rights, the
principle of equality was evoked as a founding element. However, it
is important to note that in almost none of these contexts the concept
of equality is framed in relation to “men”. Instead, it is formulated in
response to various forms of oppression, exploitation, and domina-
tion that curtail or exclude the opportunities and rights of marginal-
ized groups, including women, to fully exercise their “right to have
rights”™’.

The foreshadowing practice of law has been common in local
feminisms, even before FJP became known here. Efforts have fo-
cused on reimagining, not judicial decisions but rather domestic
legislation and international laws and systems. This preference, es-
pecially when regarding domestic statutes, can be explained by the
Brazilian legal system itself, based on the civil law tradition, which
gives centrality to written laws to support judicial decisions. This dif-
fers from the common law system, which uses previous judgments,
called precedents®®. In Brazil, it has always been more significant to
focus efforts on mobilizing for legal changes. We will not describe

57 See Hannah Arendt (1989).

8 Most of the kin FJPs took place in common law countries.
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this background but only suggest that Brazilian feminists have been
trying to rewrite Brazilian law for many decades based on an exercise
of imagination about law and the institutions of justice. Often this
exercise combined feminist advocacy strategies with parliamentari-
ans, popular pressure in the streets, and attempts to influence public
opinion.

One of the most significant recent examples of this type of fore-
shadowing praxis was the process of creating the Maria da Penha
Law in 2006. Its approval is the result of a proposal elaborated and
defended by the Brazilian feminist field. It offers one of the most
extensive catalogs of what we can call feminist or gender techniques
for producing judicial decisions. Some of these tools would be: a) to
take the experiences of women and vulnerable groups seriously; b)
to avoid reproducing stereotypes based on gender — and on class,
race, ethnicity, sexual orientation, income, culture, educational level,
age, and religion — that are prejudicial to women and other subjects
in situations of disadvantage or violence; ¢) not to judge women who
seek justice for the choices they make, which are sometimes different
from those that the agents of the justice system involved in the case
would have made; a d) to analyze cases considering, simultaneously,
the general context of the multiple and intersectional inequalities that
affect women and the particularities of the case itself; e) to construct
a judicial response that is derived not from a solipsistic judgment, but
from a dialogue with a larger network of state and non-state actors;
and f) that this response expresses, simultaneously, the articulation
between state obligations to prevent, investigate, sanction, and repair.

Besides mobilizations for domestic legal changes, Brazilian
feminists have long been involved in defining the terms of interna-
tional human rights treaties. There are specific cases, such as that of
the Brazilian feminist and professor Bertha Lutz who participated as
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a Brazilian diplomat in the San Francisco Conference (United States)
in 1945 and, together with other Latin American women®’, insisted
that the expression “equal rights of for men and women” be inserted
in the UN Charter®, the document that gave rise to the United Na-
tions, against the wishes of the British and American delegations. But
there is a large amount of academic literature about the performance
of feminist movements, especially in the 1990s and 2000s, in nu-
merous conferences that strengthened the normative frameworks of
what we now call the rights to equality and non-discrimination. An
example here is the performance of Brazilian black feminism at the
Durban Conference (CARNEIRO, 2002; FERREIRA, 2020). Latin
American feminist and anti-racist organizations have used the judici-
alization and monitoring mechanisms existing in international human
rights systems. Here again, the example is the feminist action defend-
ing the Maria da Penha Law. In other words, for many decades, the
Brazilian feminist and anti-racist field has used tools that we know by
names, such as the multilevel system of norms and jurisdictions and
control of conventionality®'.

PICTURING JUSTICE: EXPLORING THE JOURNEY
FROM LEGAL IMAGINATION TO REALITY

If, historically, the involvement of the feminist and anti-racist
field has been more linked to the impact on laws, why the interest
in conducting a project of rewriting judicial decisions? There are at
least three arguments that explain this choice. The first is the recog-

% The other delegate who supported the inclusion of gender equality in the Charter
was Minerva Bernardino from the Dominican Republic.

% This was one of the first international treaties to mention gender equality in its text.

¢ We can also mention the case of Alyne Pimentel, brought before the CEDAW
Committee (CATOIA; SEVERI; FIRMINO, 2020).
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nition that when implemented by autocratic authorities or powers,
progressive legal achievements produce frustrating effects, to say the
least. Again, the example we offer is that of the Maria da Penha Law,
an achievement that has been implemented since 2006 by part of the
Brazilian judiciary, but in ways that undermine the more progressive
purposes of the law. Although it has not always been easy to make
an impact on the Brazilian Legislative Branch, since 2016, with the
Coup against President Dilma Roussef and the consequent shift of
ultraconservative and far-right forces in the country’s state powers,
the doors have completely closed and we have started to witness a
truly accelerated dismantling of many rights that had been conquered
until then. The proposal made by the FJP, to bring judicial decisions
into the spotlight, is a great opportunity for us to deepen our critical
reflection on the Judiciary and its forms of interaction with the other
branches of state and with non-state actors.

The second reason would be to build richer and more symmetri-
cal connections of ideas, people, and concepts involving the Judiciary
and academia. There are some signs that this might be a good moment
for this. In recent years, groups of female judges, in alliance with other
state and non-state actors, have been pushing for the creation of poli-
cies to mainstream the gender approach in justice and for gender and
racial-ethnic equity in the composition of justice. In 2021, for example,
a group of female judges approved, in the National Council of Justice,
the Brazilian Protocol for the use of the gender perspective in judicial
decision-making (BRASIL, 2021). The experience follows protocols
already in force in higher courts of other Latin American countries®.

These protocols are important because they tend to consider
judgments in broader connotations than just the final decision. Nu-

2 There are protocols like this one, for example, in Mexico, Costa Rica, Chile, and
Argentina.
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merous strategies are described in these documents for judges to pay
attention to asymmetrical power relations during all procedural acts.
These asymmetries must be addressed so that guarantees such as full
defense are not violated. Another aspect is that in most of the courts
where a document like this one has already been produced, its elabo-
ration was the result of rich trajectories of partnerships among female
judges, academics, and feminist activists to promote gender chang-
es in the justice systems where they work. Many of these protocols
have as inspiration the book published by Alda Facio in 1992 under
the title “Cuando el género suena, cambios trae: una metodologia
para el andlisis de género del fenomeno legal” (1992). It is a manual
written with the initial purpose of qualifying feminist lawyers locally
for their work before domestic courts and international human rights
systems. The text ended up being used in several training activities
involving female judges, academics and activists, and inspired the
creation of formal documents by higher courts to facilitate the work
of male and female judges in reading judicial cases from a gender
perspective.

The approval of the Brazilian protocol has drawn significant
attention to the gender issue within the judiciary, sparking a remark-
able surge in academic interest and research on law and feminism.
Our original intention with the Brazilian FJP was to strengthen and
amplify the ongoing initiatives within the judiciary, while fostering
collaboration and exchange between justice professionals, social
movements, and legal scholars. From the very inception of the proj-
ect, we witnessed an overwhelming response from judges, lawyers,
public defenders, prosecutors, and activists who expressed a keen in-
terest in joining the network. With the upcoming publication of the
project’s book, we anticipate it will further invigorate dialogue and
foster stronger interactions among diverse stakeholders.
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CONCLUSION

Feminist values have permeated Brazilian society, deeply root-
ed in its Ladino-African heritage, for centuries. The theories and
knowledge derived from feminist perspectives have undergone vari-
ous mediations, adapting to different audiences, contexts, and histor-
ical periods. However, certain spaces have historically posed signifi-
cant challenges or even prohibited the circulation of these ideas. This
is particularly evident within the realm of law, and more specifically,
within the academic sphere of legal studies.

The projects of rewriting judicial decisions from feminist per-
spectives —traveling experiences — invite Brazilian academics to
strengthen the actions underway here aimed at dismantling such bar-
riers. It is also an opportunity to strengthen relational knowledge net-
works among feminists from various places and establish alliances in
multiple directions and in many languages.
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BRAZILIAN FEMINIST REWRITING PROJECT:
LOCAL TRANSLATION CHALLENGES

Flavia Portella Piischel

INTRODUCTION

There is a fundamental difference between Brazilian law and
the laws of the countries where feminist rewriting projects were
first carried out: Brazilian law belongs to the Civil Law tradition,
while Canadian, British, Australian, U.S., New Zealand, and Scot-
tish law are part of the Common Law tradition. Since this differ-
ence involves the role of judges and judicial precedent in the de-
velopment of the legal system, it inevitably comes to mind when
considering the development of a feminist judgments project in
Brazil .

The concern with adapting a project focused on judicial de-
cisions to a Civil Law system comes from the fact that, in common
law, judicial precedents constitute the primary source of law, while,
in Civil Law, this role belongs to Statutory Law. This raises both a
question regarding the feasibility of implementing the feminist re-
writing project within the framework of Civil Law Systems as well
as a question of political strategy.

In this sense, two main general questions can be asked. Firstly,
what is the sense of critiquing judicial decisions in such systems?

% The challenges posed by the development of the feminist rewriting project in
Civil Law countries was the topic of one of the roundtables proposed by the "Inter-
national Research Collaborative (IRC) Feminist Judgments" at the "American Law
and Society Association" in a meeting held in Lisbon in 2022, where I presented a
first version of the argument of this article. I thank the IRC coordinators Kathryn
Stanchi, Bridget Crawford, and Sharon Cowan for organizing the debate, as well as
the event participants for their comments.
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Secondly, is it worth it, or should we prioritize legislation critique
and the legislative process instead?

This article aims at answering these questions and highlight-
ing the main challenges that Brazilian institutions and legal cul-
ture impose on us in reference to adapting the rewriting project as
a trans-local feminist politics of translating previous experiences
(SEVERI, 2023).

In the first part of the article, we present the mechanisms that
lead the Judiciary to increasingly occupy a central role in the creation
of legal rules and in the definition and enforcement of public policies
in Brazil, a characteristic that demands a feminist critique of judicial
decisions. In the second part, our concern is to point out what features
of the Brazilian Judiciary and legal culture can cause difficulties for
those engaged with the Brazilian feminist rewriting project.

JUDGES AS CREATORS OF LEGAL RULES IN A
STATUTORY LAW SYSTEM

Anyone who observes closely how the Brazilian legal system
operates knows that judges create norms, even though the Brazilian
system establishes legislation as its primary source of law®. This is
partly a result of the very nature of the judicial activity. Applying
legal texts to concrete cases always requires an interpretative effort
concerning both the statutes and the facts, and interpretation is no
stranger to divergence.

The idea of exercising jurisdiction as a simple logical operation

 The creative activity performed by judges is often referred to as "creative inter-
pretation”, an expression that stresses the fact that what judges do is still interpre-
tation (MOTTA, 2012, p. 39-40). Saying that judges create norms does not mean
they do so in the same way as the legislator, as we try to make clear in the next
pages. This article argues that even though occurring through the interpretation of
legal texts, the creative nature of the judicial activity still remains very significant.
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of subsumption disguises the argumentative and persuasive nature
(as opposed to logical-deductive) of the application of law. It thus
serves as an ideological element for exempting the Judicial Branch
from democratic control.

Contrary to what the old notion of judges as apolitical enforce-
ment authorities, a belief conveyed by the expression “bouche de la
loi” (the mouthpiece of the law), would have us believe, the concept
of legal dogmatics as a “set of reasonings intended to systematically
organize, through the use of legal concepts, institutes, and principles,
the laws and cases judged in a given legal system” (RODRIGUEZ,
2012a, p. 21) is open to debate when it comes to the application of
general and abstract legal texts to concrete legal conflicts. This means
that, regardless of its amplitude, judges’ creative power is not an ex-
ception but rather an element of the normal functioning of the statu-
tory legal system.

The creativity inherent to the enforcement of legislated rules is
what enables statutory law systems to adapt to new social facts and
even to a new constitutional® political order. Moreover, it is crucial
in a democratic state. Not coincidentally, the suppression of demo-
cratic disputes over the meaning of legal norms is usually one of the
first measures taken by authoritarian regimes (RODRIGUEZ, 2011,
p. 134-135).

It does not mean that judges are allowed to rule in any direc-
tion. On the contrary. In legislated law systems, admitting that judges
create norms means that this creative power of theirs is at the center
of an important debate. It will certainly sparks off a debate about both
the restrains on such power and the nature of the democratic control
there should be on it.

% The Brazilian Federal Constitution, for example, did not revoke most of the pre-
vious statutes in force, which were adapted to the new constitutional order through
(re)interpretation.
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This control has several dimensions, the first of which is the
requirement that judges elucidate the legal reasoning behind their ev-
ery ruling. This requirement is not satisfied by just any reasoning
but is rather an obligation to link the decisions judges make in real
cases to statutes and the legal tradition that supports the use of such
statutes. This argumentative association of legislation, legal tradition,
and the ruling on a specific case is what binds the exercise of the Ju-
dicial Branch to the political-legislative choices previously made by
the Legislative Branch and embodied in legislation. As a result, the
written reasoning present in each judgment is an essential element of
the Rule of Law and, therefore, of the democratic legitimacy of the
judicial activity®.

The number of interpretive avenues open to a judge may be
higher or lower, depending on whether legislation leaves more or less
room for interpretive divergence. However, even in systems in which
statutes are written in such a way as to foresee the hypotheses of their
application and the respective legal consequences thereof in detail,
the very complexity of these legal systems opens the door to the judg-
es’ creativity®’.

Upon coming into force, each new legal text becomes part of

% According to José Rodrigo Rodriguez (2013a, p. 63), the legitimacy of the Ju-
diciary in Brazil has more to do with its institutional functioning than with the
rationality of its judges’ argumentation. Recent reforms in the Judiciary seem to
want to reinforce legitimacy through efficiency (we will deal more with this in part
II of this chapter). This is unacceptable, however, because efficiency alone does not
guarantee the Rule of Law. Citizens are not interested in receiving just any kind
of judicial resolution (even if it is swift and certain), but a decision based on law
(PUSCHEL; AQUINO, 2019, p. 186-187).

7 Based on the concept of "rule seeking", formulated by John Braithwaite, José Ro-
drigo Rodriguez draws attention to the fact that very detailed regulation, because it
leads to a proliferation of specific rules, has the paradoxical effect of increasing the
possibilities of interpretation rather than restricting them (RODRIGUEZ, 2012b,
p. 136-137).
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a system formed by countless other legal texts, created by different
legislatures over time, with different objectives and political inclina-
tions. The Judiciary is responsible for articulating this set of texts to
form a more coherent whole®. This aspect of the (typical) function-
ing of a system based on the separation of powers between the Legis-
lative and the Judiciary gives judges a significant scope for creativity,
and their creative power manifests itself through the interpretation of
the position each legal text has in relation to other ones in the legal
system.

In short, the approval of legal texts is only a stage in the demo-
cratic dispute on the rules that regulate life in society, not its end. The
dispute process continues in the Judiciary, now over the meaning of
such legal texts and the tradition of their interpretation.

Recognizing the Judiciary as a site of dispute has multiple im-
plications for both law and politics. It is not uncommon that, when
applied by the Judiciary, a legal text acquires a meaning different
from that expressed by the representatives in Congress who presented
the bills or by the social movements that fought for its approval. A
notorious example is the criminalization of racism in Brazil, men-
tioned by Fabiana Severi (2023a) in the introduction of this book.

In this case, the systematic application of a new legal text, Law
No. 9.459/1997%, played a fundamental role in frustrating criminal
repression of racist practices for a certain period. The new statute in-

% On the role of coherence in ensuring the Rule of Law, see Piischel and Aquino
(2019, p. 187-192).

% The original bill included racial insult in Law No. 7716/89 as an autonomous
crime. Its inclusion as an aggravated form of defamation in the Criminal Code
was a consequence of the discussions and modifications the bill went through in
Congress (MACHADO et al., 2011, p. 314-315). Recently, Law No. 14532/2023
has finally included racial insult as one of the autonomous offenses in Law No.
7716/1989 as a form of the crime of discrimination or prejudice against race, color,
ethnicity, religion, or national origin.
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cluded the offense ‘racial insult’ in the system as an aggravated form
of defamation, an offense long established by art. 140 of the Brazilian
Criminal Code. This made it difficult to accept the legal-dogmatic ar-
gument already discussed in Brazil that offenses with racial elements
should qualify as a crime of racism by itself and not as some sort of
defamation (MACHADO et al., 2012, p. 319-321).

In addition, and because of how it came to be in the Brazilian
legal system, racial insult was a private-prosecution offense, which
means that there was a six-month filing deadline formal requirement.
A study of judgments issued by the Sao Paulo State Court (TJSP)
from 1998 to 2005 showed that in several cases, this appellate court
revised the classification of facts as crimes of racism to reclassify
them as cases of racial insult. The practical consequence of these de-
cisions was either the loss of the right to file a private criminal action
after the six-month period (preemption) or the nullity of the proceed-
ings had they been filed as a public criminal action (MACHADO et
al., 2011, p. 318-321).

This example shows that the mere relation existing between a
specific statute and the other legal texts in a legal system can result in
room for law-making activity by the Judiciary, which is shown here
by the distance separating the declared purpose of the legislator and
the outcomes of the court cases.

The possibility judges have to use their creativity has been ex-
panding remarkably in Brazil since the incorporation of social rights
in the Brazilian Federal Constitution (CF/1988) and the increasingly
frequent adoption of general clauses and indeterminate concepts in
infra-constitutional legislation.

This is an ambiguous phenomenon some call “judicialization
of politics”, an expression that more often than not has a negative
sense. On the one hand, the Judiciary has proven to be an important
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arena for guaranteeing fundamental rights as well as for the struggle
to have the social rights provided for in the Constitution respected
and enforced. On the other hand, this increase in the creative power
of judges can have some questionable effects on the elaboration and
implementation of public policies and, in general, on the separation
of powers between the Legislative and Executive branches.

The recent Brazilian experience has several cases of adapta-
tion of law to new social demands in order to guarantee fundamental
rights through strategic and structural litigation without legislative
change. One example is same-sex marriage, introduced into Brazilian
law by a judicial decision (MOREIRA, 2012) (PUSCHEL, 2019a)™.

Regardless of the side one takes in this debate, there is no doubt
that the Judiciary is currently fundamental for the making of legal
rules, and, therefore, deserves attention from feminist critics. The cri-
tique of legal reasoning, such as that proposed by the feminist rewrit-
ing project, is undoubtedly an essential element (even if not the only
one) for dealing with the ambiguities resulting from the creation of
legal rules by the Judiciary.

INSTITUTIONAL AND LOCAL LEGAL CULTURE
CHALLENGES

The requirement of legal-dogmatic justification of judicial de-
cisions to control the exercise of the Judiciary in a democratic fashion
is just one element necessary for the checking of the law-making role
played by judges. Indeed, another precondition for the democratiza-
tion of the Judiciary involves changes in its institutional structure.

A significant challenge faced by the legal scholars when trans-

" The debate about strategic and structural litigation and the concerns about harm-
ful effects judicial decisions can have on public policies appears in the rewriting of
an opinion on full-time school admissions in this volume (CHASIN et al., 2023).
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lating the Feminist Judgments Project into the Brazilian reality is re-
lated to a strong characteristic of our justice system, namely the tra-
dition of devaluating judicial decisions’ reasonings by the Judiciary
itself. A second one is the existing system of seriatim opinions, which
has significant effects on the use of judicial decisions as a reference
for subsequent decisions, as discussed in the following pages.

1. DEVALUATION OF LEGAL REASONING

As José Rodrigo Rodriguez (2013a, p. 63; 107) points out, in
Brazil, the reasoning of judicial decisions is a secondary aspect of the
functioning of the Judiciary, which is legitimized by its institutional
apparatus. This is an aspect of our justice system that can be noted in
certain specific features of judicial precedents, notably in the courts’
focus on standardizing outcomes rather than reasonings; in the ge-
neric and formal grounds on which the decisions are made; and in
changes in the courts’ positions made without any apparent reason, as
the examples below, based on cases from the Brazilian higher courts,
demonstrate.

Possibly, one explanation for the flagrant disregard of the le-
gal reasoning in judicial decisions among us is Brazil’s authoritarian
history and the role played by law and the Judiciary during the years
of dictatorial regimes. During the 20™ century, such regimes were up-
held by legal frameworks established through constitutional reforms.
Under the military dictatorship, political repression was often carried
out through formal charges of political crimes, and trials conducted
by courts which were already part of the judicial system, in a process
that resulted in the “judicialization” of the repression (SINHORET-
TO; ALMEIDA, 2013, p. 200).

According to Jaqueline Sinhoretto and Frederico de Almeida
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(2013, p. 200), while this fact enabled parts of the Judiciary to de-
fend the life and rights of political prisoners, it also had the effect of
making the entire institution co-responsible for the political repres-
sion that happened during those years. This circumstance hindered
the democratic reform of the Judiciary at the end of the dictatorship.
There was no legislative, organizational, or institutional rupture
which would unequivocally indicate the beginning of a democratic
era in the judicial system. As a result, the Judiciary’s disposition to
rule in favor of both the State and its authoritarian policies was per-
petuated and continued into the democratic years to come (SINHO-
RETO; ALMEIDA, 2013, p. 200).

In the early 1990s, there was an attempt at reform, headed by
legal scholar and politician Hélio Bicudo, who authored Constitu-
tional Amendment Bill (Projeto de Emenda Constitucional - PEC)
No. 96/19927" with the aim of aligning the justice system with the
democratic era, among other purposes. However, the bill did not ad-
vance in the Congress, and the discussion around the democratization
of the Judiciary lost ground in the political debate (SINHORETO;
ALMEIDA, 2013, p. 201-202).

From the late 1990s, a new debate over the needed reform of the
Judiciary began to take form. It was grounded on a discourse according
to which the unpredictability in judicial outcomes and the courts slow-
ness to present such outcomes were negatively affecting the economic
development of the country (CUNHA; ALMEIDA, 2012).

This view became then dominant and had a strong influence
on the approval of the constitutional amendment of the Judiciary re-
form, EC (Constitutional Amendment) No. 45/2004, through which
measures aimed at making the Judiciary work with more celerity and

""TN: A PEC (Proposta de Emenda a Constituigdo) refers to a specific type of leg-
islative proposal in Brazil that aims to amend or modify the country's Constitution.
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uniformity were adopted. The main novelties brought by the EC were
the Sumula Vinculante’, the general repercussion, and the external
control of the Judiciary (SINHORETO; ALMEIDA, 2013, p. 204),
all of which derive from the adoption of a “centralizing and rational-
izing” agenda in the Judiciary reform (CUNHA; ALMEI- DA, 2012,
p. 361 and 365).

Unfortunately, the rational reasoning grounding judicial de-
cisions has been left out of the debate and of the reform (RODRI-
GUEZ, 2013a, p. 61).

1.A. FOCUS ON THE STANDARDIZATION OF
RESULTS AND ON GENERIC AND FORMAL
REASONING

The focus on standardizing results and the existence of gener-
ic reasoning (i.e., unrelated to the specific aspects of the case before
the court) and formal reasoning (i. e., apparently intended only to
fulfill a formal requirement) are features of the Brazilian Judiciary
that are widespread and related with each other. The emphasis on
obtaining standard case outcomes suggests that the statutory rule
which orders courts to pursue precedent uniformity is interpreted
as mere predictability, something that courts can attain without any
reasoning at all.

An example of how the focus on standardizing outcomes leads
to utter disregard for judicial reasoning can be found in the Embargos

2 The “Stimula Vinculante” in Brazil is a legal mechanism that the Constitutional
Court (Supremo Tribunal Federal - STF) can use to achieve uniformity in the in-
terpretation and application of the Constitution. It consists of the official publica-
tion by the STF of a rule based on the court’s consistent line of judicial decisions
on a certain legal matter, which is then binding to every other court in the country.
For a “Sumula Vinculante” to be created, it must be approved by a two-thirds

majority of the justices of the STF.
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de Divergéncia No. 1,159,242. It was filed with the Superior Court of
Justice (STJ) in 2014, and aimed at obtaining a unified stance from its
3 and 4 Panels as to emotional neglect liability (BRASIL, 2014).

The justices of the 4™ Panel had adopted, by a majority vote, a
position contrary to the possibility of awarding damages due to situ-
ations of child emotional neglect when judging Special Appeal (Re-
curso Especial) No. 757,411 (BRASIL, 2005). Among the grounds
for doing so is the claim that™ “it escapes the jurisdiction of any court
to force someone either to love another person or to maintain with
such a person a relationship based on affection”. Additionally, the
Panel found that the financial needs children have were already cov-
ered and attended to through the obligation to pay child support, and
that the Brazilian family law, with its unique set of principles, pre-
cludes regulation through the law of obligations. (PUSCHEL; AQUI-
NO, 2019, p. 195).

The 3™ Panel, also by majority vote, had already admitted the
awarding of damages due to child emotional neglect in its ruling
delivered for Appeal No. 1,159,242 (BRASIL, 2012b). The Panel’s
decision was based on the recognition of the existence of a duty of
care, which is not to be confused with the duty of providing material
support, and that family relationships are not an impediment to the
characterization of civil liability. Given that the parents’ margin of
freedom to decide how to raise their children must be respected, the
justices concluded that civil liability for breach of the duty of care
exists only when the child is totally abandoned. This means that mere
mishaps and failures, which are considered inherent to the process
of raising and educating children, would not qualify as a violation of

" The judgment contains the votes of three of the four justices who made up the
majority. Their votes do not invoke all the arguments presented by the Rapporteur,
but elaborate on some of these arguments in a complementary way.
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said duty of care (PUSCHEL; AQUINO, 2019, p. 196-197)™.

As noted, the positions of the 3™ and 4™ Panels of the Superi-
or Court of Justice were not only distinct but logically incompatible
(PUSCHEL; AQUINO, 2019, p. 197). Nevertheless, in the Embargos
de Divergéncia No. 1,159,242 (BRASIL, 2014), the 2™ Section of
the same court, a group which is composed by the Justices from the
3" and 4™ Panels) decided, by a tight majority of five to four, not to
hear the appeal. This means that the Justices understood that there is
no divergence between the decisions issued by the two Panels, even
though the 3™ Panel recognizes the existence of a duty of care, dis-
tinct from the duty to provide financially, which the 4™ Panel does not
recognize, and that the solution given by the 3 Panel depends on the
application of the rules of civil liability or tort law to family relation-
ships, something the 4™ Panel flatly rejects.

The justifications given in the majority opinions are very con-
cise and argue that the 3™ Panel, by recognizing civil liability for
child emotional neglect, has only established an exception to the de-
cision of the 4™ Panel (BRASIL, 2014, p. 41-43).

The Superior Court of Justice does not answer the question of
how it would be possible to establish an exception to a rule that is
said not to exist. The Court was satisfied with obtaining a certain
result, which was, in this case, the rule that civil liability (and dam-
ages) for child emotional neglect is only admissible in exceptional
circumstances. However, by doing so, the Court disregards the need
to present the legal grounds underlying such a solution, since it an-
swers in a contradictory way the question about the very duty which,
if not fulfilled, would entail compensation (PUSCHEL; AQUINO,
2019, p. 201-202).

™ The judgment contains the opinions of three of the four justices who made up the
majority. Their opinions do not invoke all the arguments presented by the Rappor-
teur, but elaborate on some of these arguments in a complementary way..
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1.B. CHANGES IN THE POSITION OF THE COURTS
WITHOUT REASON(ING)

The little importance the Judiciary members attach to the rea-
soning behind judicial decisions is made evident from the absence of
justification when there is a change in the positions of higher courts
and their panel or sections concerning some legal issue. This occurs
even in landmark cases, what leads one to believe it to be a situation
considered normal in the judicial system. A recent and illustrative
case is the discussion, held before the Brazilian Federal Supreme
Court, on the applicability of imprisonment following a conviction
being confirmed on appeal but before the accused having the chance
to file an appeal or motion before the highest competent court.

The Court’s position on this issue was affected by changes of
interpretation on the part of Supreme Court’s Justice Gilmar Mendes,
a shift that is identifiable when one compares the opinions he issued
when judging the following writs of Habeas Corpus: Habeas Corpus
No. 84,078, judged in 2009 (BRASIL, 2009); in Habeas Corpus No.
126,292, judged in 2016 (BRASIL, 2016a), and in Habeas Corpus
No. 152,752, judged in 2018 (BRASIL, 2018).

Before the 2009 decision, the position of the Supreme Court
was for the constitutionality of imprisonment after conviction being
confirmed by the appellate court, i.e., after the first appeal was judged.
In 2009, when voting to change this position, Justice Gilmar Mendes
presented as his justification the occurrence of social changes and the
fact that the Brazilian criminal justice system was “a world of hor-
rors”. At the time, more than a third of the Habeas Corpus petitions
judged by the Supreme Court were granted, even those that had gone
through all competent courts, including the Superior Court of Justice
(BRASIL, 2009, p. 1183).
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Justice Mendes identifies a tension between the ineffectiveness
of the Brazilian criminal system and human dignity, a conflict he re-
solves in favor of human dignity based on a judgment of propor-
tionality. Since the possible objectives of serving a sentence before
the pertaining decision becomes res judicata (claim preclusion) could
be fully achieved through provisional (pretrial) detention, imprison-
ment to serve a sentence before res judicata would be unnecessary
and therefore a disproportionate measure that should not be applied
(BRASIL, 2009, p. 1196-1200).

In 2016, by changing his analysis and again integrating the
majority that changed the court’s understanding on the subject, Jus-
tice Gilmar Mendes resumed the issue of the ineffectiveness of the
criminal justice system, highlighting the problem of procrastinatory
appeals which aim at preventing res judicata and often result in the
expiration of the statute of limitations and in an “embarrassing situa-
tion of impunity” (BRASIL, 2016a, p. 64-65). This time, unlike what
he declared in his opinion of 2009, Justice Gilmar Mendes was of the
view that provisional detention would not be a satisfactory solution
because it does not apply to all cases (BRASIL, 2016a, p. 73). In his
opinion, he does not explain why the provisional arrest would have
ceased to suffice since his 2009 opinion.

Later, in 2018, Justice Mendes gave a different interpretation
to the issue once again. This time, he argued that he had encoun-
tered many situations of unlawful imprisonment in judicial decisions
which were then overruled by the Superior Court of Justice (BRA-
SIL, 2018, p. 111-112).

However, back in 2009, the occurrence of this type of case was
already old news. Justice Mendes himself had mentioned in his opin-
ion that more than one-third of the Habeas Corpus petitions analyzed
by the Supreme Court were granted after the cases had passed through
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all other competent courts in the system, including the Superior Court
of Justice (BRASIL, 2009, p. 1183).

Furthermore, among the three examples of injustice quoted by
Mendes in his 2018 vote, two were cases in which the Superior Court
of Justice had upheld the lower court’s judgment regarding the ma-
teriality of the crime (i.e., there was indeed an offense committed)
and its authorship (the accused was the one who committed it), hav-
ing only reduced the sentence and recognized the applicable statute
of limitations. This means that the cases he used as exemples were
actually illustrative of the impunity that motivated his 2016 opinion
(PUSCHEL; GEBARA, 2019, p. 192).

In 2018, Justice Gilmar Mendes’s opinion did not lead to a new
change in the highest Brazilian court’s understanding because Justice
Rosa Weber voted against her own conviction.”

This example shows that reasoning was a peripheral concern
even if we consider Brazil’s highest court and its decisions involving
the fundamental right to freedom.”

2. SYSTEM OF SERIATIM REASONING IN
COLLEGIATE DECISIONS

The tendency to disregard the need for legal reasoning to jus-
tify judicial decisions, which is characteristic of the Brazilian legal
experience, is complicated by the fact that, in trials by panels of jus-
tices, cases are decided through a system of seriatim opinions, which

> The court's position changed again when judging the A¢do Declaratoria de Con-
stitucionalidade (action for the declaration of constitutionality of a statute or act
of the government) No. 43, on 11/7/2019, when its Justices decided, by a majority
vote, for the need of the res judicata before the beginning of a sentence serving
(BRAZIL, 2019).

¢ This is not to say that the change of position itself is a problem. The criticism is
aimed at the reasoning presented by judges.
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means that the court’s final decisions are based on several opinions.
As such, the decision is grounded on as many reasons as the number
of justices that make up the court or the panel judging the case.

Conversely, in per curiam systems, courts deliver decisions
consisting of specific opinions that are considered as representing
their reasonings as collegiate bodies, even if they admit dissenting
and/or concurring opinions.

In a seriatim-reasoning system, the construction of collective ra-
tionalities by the courts is not favored, a fact that makes it even more
difficult to identify the reasons for their decisions when they do exist.

In Brazil, the tradition regarding the authority of judicial deci-
sions lies in case law, or “‘jurisprudéncia” in Portuguese. It encom-
passes a body of accumulated decisions over time, and these deci-
sions indicate a prevailing tendency that can be further consolidated
through the formulation of “sumulas™. Therefore, previously decided
cases are frequently cited as part of a line of similar decisions as a
way to reinforce the authority and credibility of the decision-maker
when rendering a new judgment (RODRIGUEZ, 2013a, p. 107).

However, the Brazilian Civil Procedure Code (Codigo de Pro-
cesso Civil - CPC) of 2015 seems to try to bring Brazilian law closer
to the common law tradition by referring to the role of precedents in
its art. 489 § 1, VI.78 The language used in the article indicates that
the Code provides for binding precedents and not simply persuasive
ones. In fact, it establishes, in its art. 489 § 1, VI, that a court decision
is not considered well-founded (and is, therefore, null and void un-
der the terms of another provision art. 11 of the CPC) when it “fails
to follow “sumulas”, case law, or precedents invoked by the party
without demonstrating the existence of a difference in the case being
judged or the overcoming of such judicial understanding” (emphasis
added).
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There is no legal definition or settled position in the Brazilian
legal authoritative texts that define what a precedent is in Brazilian
law, nor is there clarity on to what extent courts should obey the
rule in the Brazilian Code. Even though it is not our purpose here
to go into this debate, it is certainly worth noting that the legislative
changes introduced by the Code in 2015 move towards a hierarchical
structure within the Judiciary, with the purpose of making the judi-
cial activity more rational and the judicial decisions more predict-
able. These changes do not consider the difficulties of implementing
a vertical hierarchical structure based on the concept of precedent in
a system where the argumentative reasoning of judicial decisions is
traditionally neglected, as we have seen before.

To complicate things even further, the seriatim system encour-
ages the use of individual opinions delivered by one or some mem-
bers of the courts as precedents, without considering whether they
reflect the court’s position as a collegiate body (PUSCHEL, 2019b).

A recent example of this type of situation can be found in the
discussion on the termination of pregnancy of anencephalic fetus-
es, an issue decided by the Brazilian Federal Supreme Court (STF)
in the Action Against the Violation of a Constitutional Fundamental
Right (A¢do de Descumprimento de Preceito Fundamental - ADPF)
No. 54, adjudged in 2012. In this case, the Brazilian Supreme Court
ruled that the termination of pregnancy when the fetus suffers froma-
nencephaly does not constitute a crime of abortion and is, therefore,
a lawful conduct (BRASIL, 2012).

The petition was granted by a large majority of 8 to 2. However,
an analysis of the reasons for the justices’ opinions shows a great diver-
gence between them. For example, if we look at the view of the justices
regarding the legal concept of life — a premise of the reasoning of all of
them —, we note that they were very much separated into two groups:
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five out of the ten justices who participated in the trial considered that
the anencephalic fetus was alive in its mother’s womb, while five other
justices considered it to be dead (PUSCHEL, 2019b, p. 553-554).

It is interesting to note that among the majority in the case, there
is divergence as to whether the anencephalic fetus is alive or dead in
the mother’s womb. Some Justices who voted with the majority agreed
with the authors of the dissenting opinions regarding the concept of
life. This is because, in the majority itself, there are distinct grounds for
granting the petition (PUSCHEL, 2019b, p. 541-548).

Four years after the judgment of ADPF No. 54, the 3™ Panel of
the Superior Court of Justice invoked it as a precedent to judge a Spe-
cial Appeal regarding a civil liability action involving the termination
of pregnancy of a fetus carrying another type of serious anomaly, the
body stalk syndrome (BRASIL, 2016Db).

In her vote, the rapporteur, Justice Nancy Andrighi, resorts to
ADPF No. 54 and states that “where there is the same reason, there
must be the same ruling” (BRASIL, 2016, p. 16). She adds that her
opinion inquires “the reasons for the [Brazilian] Supreme Court de-
cision, given that they will say whether the situations (anencephaly
and body stalk syndrome) are similar and, therefore, occasion the
same constitutional interpretation” (BRASIL, 2016b, p. 13).

However, to establish the reasons for STF’s decision, Justice
Andrighi avails herself exclusively of the opinion of the rapporteur of
ADPF no. 54, Justice Marco Aurélio Mello, whose text does not mir-
ror the variety of grounds adopted in the opinions of the justices who
composed the majority in the judgment (PUSCHEL, 2019b, p. 557).

Because the reasoning given by Justice Mello differs from the
ones of the other Justices who voted with him, one cannot say that
Justice Nancy Andrighi used the court’s decision as a precedent. She
selected one of several individual opinions that formed the basis for
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the judgment, but did not offer an analysis of whether it reflected the
position of the majority of the justices deciding the case.

Another element that adds to the complication regarding the
use of precedents is that Justice Nancy Andrighi adopts, as the ba-
sis for her decision, an argument that Justice Marco Aurélio Mello
employed really only for the sake of argument, that is, an argument
that he explicitly rejected as a basis for his opinion in ADPF No. 54
(BRASIL, 2016b, p. 558).

Given the Brazilian legal culture, the lack of a legal definition
of precedent in our legislation, and the absence of a robust precedent
theory or doctrine, it seems right to conclude that precedents remain
only persuasive in Brazilian law (PUSCHEL, 2019b, p. 555), with lit-
tle chance of becoming binding because of the difficulty the Judiciary

has to create them, to begin with.
CONCLUSION

The relevance of the Judiciary as a law-making locus in Brazil
indicates that a feminist critique regarding its judgments is funda-
mental. In this sense, the Feminist Rewriting Project proposes to do
so by focusing on the legal reasoning that motivates the decisions de-
livered by Brazilian judges. This fact, given what has been discussed
in this chapter so far, makes the Project even more relevant.

Broadly speaking, the Brazilian rewriting project stands against
the authoritarian tradition that devalues reasoning in judicial deci-
sions. By doing so with the support of feminist legal theories, the
project contributes to the debate on the democratic control of the Ju-
diciary and on the enforcement of the rule of law in the country, and
brings the issue of social hierarchies, especially of gendered hierar-
chies, to the center of this debate.
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As to more specific legal issues, the Feminist Rewriting Project
promotes advancement in theory and legal interpretation in the vari-
ous areas of law towards guaranteeing women’s rights, valuing their
experiences, and the activities socially related to women, as well as
opposing interpretations that make the law and the Judiciary instru-
ments of oppression based on gender, race, social class, sexual orien-
tation, and other social markers.

Therefore, it is fair to conclude that the fact that the Brazilian
law belongs to the Civil Law tradition does not diminish the rele-
vance of the project’s realization. However, this does not mean that
the features of Brazilian case law and legal culture do not have im-
portant implications for the translation of the original foreign Project,
with its Common-law roots, into our local circumstances.

Firstly, there are practical consequences regarding the choice
of cases to be rewritten. In Brazil, there are no case books that collect
court decisions that have defined the basis of legal concepts and in-
stitutions, as in other legal systems. In our case, the judicial decisions
tend to be more interesting for a rewriting exercise because of the
legal issue involved than for their being a reference in an area of law.

Decisions from the Brazilian Supreme Court and the Superior
Court of Justice tend to have greater importance because these courts
have the constitutional task of unifying the interpretation of the 1988 Fed-
eral Constitution and of the federal legislation that followed it, respective-
ly. However, in a system of precedents with a purely persuasive nature
and very autonomous lower courts, the origin of a decision tends to be of
little relevance. This explains why this book includes alternative feminist
versions of trial court decisions and of state and higher court ones.

It is possible to anticipate that the Brazilian Feminist Rewriting
Project will face some incomprehension and resistance from tradi-
tional sectors of the legal professions for the mere fact of placing the
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legal reasoning that grounds judicial decisions at the center of atten-
tion, in addition to the expected resistance from forces linked to the
maintenance of social hierarchies.

On the other hand, a system of persuasive precedents built
upon decisions with multiple reasonings tends to be more receptive
to change than a rigid system of binding precedents, making it less
burdensome for judges committed to the enforcement of the constitu-
tional norm of gender equality to draw inspiration from the Feminist
Judgments Project.
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GENDER AND RACIAL COMPOSITION OF
THE JUDICIARY AND THE PROSPECTS
FOR TRANSFORMATIVE DIVERSITY IN THE
BRAZILIAN JUSTICE SYSTEM

Maria da Gloria Bonelli - Ana Paula Sciammarella -

Tharuell Lima Kahwage
INTRODUCTION

March 2023 was marked by debates and pressure on the Brazil-
ian federal government regarding the appointment of a Black woman
to one of the forthcoming vacancies within the Brazilian Federal Su-
preme Court (STF). Since its inception, the Court has only seen three
women and one Black judge appointed (something which occurred
following the period of re-democratization). The underrepresentation
of both women and Black individuals within the justice system ex-
tends beyond the highest courts, as it is also evident across all levels
of the country’s judiciary. A case in point is the historic announce-
ment in February 2022, when Justice Iris Helena Medeiros Nogueira
became the first Black woman to be announced as the President of the
Court of Justice of Rio Grande do Sul.”®.

News articles on the subject point out the absence of women
and Black people in high positions in the Brazilian judicial system:
“Women are a minority in high-ranking positions in the Judiciary”
7; “Women are still a minority in the Judiciary, data show”; “Female

8 JURINEWS. Empossada primeira mulher e primeira negra na presidéncia do
TJ-RS. February 02nd, 2022. Available at: https://jurinews.com.br/brasil/primei-
ra-mulher-eleita-presidente-do-tj-rs-toma-posse/. Access on: Mar. 27th, 2023.

7 R7. Mulheres sdo minoria nos cargos de alto escaldo do Judicidrio, April 26th,
2019. Available at: https://noticias.r7.com/brasil/mulheres-sao-minoria-nos-car-
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representation grows in the Judiciary, but women are still a minority
in leadership positions”®. The diversity in the courts (or lack thereof)
constitutes an important element for the legitimacy of the justice sys-
tem and its institutions. Perhaps for no other reason, its composition
has been the topic of various empirical studies.

The Brazilian justice system has traditionally been structured
around the hegemony of white males within the legal professions.
Until the beginning of the 20" century, there was a consensus that
women lacked legal reasoning, and that feminine characteristics,
such as purity and emotional impulses, were inadequate qualifica-
tions for the legal sphere (RHODE, 2001). As competence and excel-
lence were considered inherent traces of the racially dominant group,
hegemony in positions of authority and power became normalized
within society. Consequently, the presence of a Black individual in
such spaces often causes astonishment, which always points to a
sense of non-belonging, strangeness, and an “out-of-place condition”
(CARNEIRO, 2019).

Brazilian studies on legal careers in the justice system have
highlighted the pathways through which women and Black individ-
uals have entered and advanced within the legal profession. The in-
creased number of women in the field primarily stems from societal
shifts rather than gender-inclusive institutional policies or quotas for
occupying positions of professional power in institutions (CHAVES,
2021; BONELLI; OLIVEIRA, 2020; LEITE, 2020; SCTAMMAREL-
LA, 2020; KAHWAGE; SEVERI, 2019; CAMPOS, 2015; BERTO-
LINI, 2017; FRAGALE; MOREIRA; SCTAMMARELLA, 2015). As

gos-de-alto-escalao-do-judiciario-26052019. Accessed on: Mar. 27th, 2023.

80 MIGALHAS. Mulheres ainda sdo minoria em todo Poder Judicidrio, apon-
tam dados. November 24th, 2020. Available at: https://www.migalhas.com.br/
quentes/336640/mulheres-ainda-sao-minoria-em-todo-poder-judiciario--apon-
tam-dados. Accessed on: Mar. 27th, 2023.
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to the reservation of openings or quotas for positions in state legal
careers for Black men and women, although there is public policy
in this direction, the impacts on legal careers are still low (BONEL-
LI; OLIVEIRA, 2023; GOMES, 2020; MONTEIRO; BERTOLLO,
2021; SEGURO, 2021; CARVALHO, 2021, WIECKO; CAMPOS,
2022; SILVA; FLAUZINA, 2021).

Access to public legal careers through competitive examina-
tions is an integral part of women’s progress, and it has earned Brazil
international notoriety in terms of women’s participation in the legal
professions.®! As an example, the Judiciary reached 2021 with 38%
female judges (total of 18,000 members), the Public Prosecutor’s Of-
fice with 41% (total of 13,000 members), and the Public Defender’s
Office with 51% female participation in 2021 (total of 7,000 mem-
bers).®

Even in the case of public positions, which are subject to the
discourse of progression regulated by the same criteria of seniority
and merit, as well as by the principle of impartiality (SEVERI; FIL-
HO, 2022), the entry of women into the Brazilian justice system, as
in other countries, has not been a linear or straightforward process.
Neither has it been homogeneous as to roles, areas of practice, or
positions within the legal professions. (KAHWAGE; SEVERI, 2019;
SCHULTZ; SHAW, 2002; SCTAMMARELLA, 2020). The gradual
and stratified access to public legal careers is influenced by barriers
and discriminatory practices that impede the professional advance-
ment of women. Consequently, it creates asymmetrical, unequal,

81 Access to law schools and the re-democratization of the country are some of the
decisive factors for this expansion.

82 The sources are: for the legal profession, the Legal Bar Association’s Table of
Lawyers, 2022; for the Judiciary, the CNJ's Black Men and Women in the Judiciary
survey, 2021; for the public defenders, the National Survey of the Public Defender's
Office, 2022; and for the Public Prosecutor's Office, the Ministry of the Economy’s
RALIS statistical base, 2021.
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and hierarchical dynamics within the legal professions (SCHULTZ;
SHAW, 2003; GASTIAZORO, 2010; MENKEL-MEADOW, 2013;
SEVERI, 2016; SCTAMMARELLA, 2020).

Despite having to face this scenario of difficulties in access-
ing legal careers, women and Black individuals are more and more
present in judicial institutions, and this has resulted in greater diver-
sity in these spaces. Albeit timidly, this has produced ruptures with
the potential to transform the justice system altogether through the
formation of women’s and anti-racist groups, institutional or other-
wise. Our goal here is to present some of the changes resulting from
professional insertion, judicial policies, and mobilization for gender
and racial diversity in the Brazilian justice system in recent years,
focusing on the careers of judges, prosecutors, and public defenders.

DATA AND REFLECTIONS ON GENDER AND RACIAL
DIVERSITY WITHIN THE JUSTICE SYSTEM

In order to understand the public legal careers mentioned in this
paper, it is necessary to understand that they are based on how the
justice system is organized in Brazil. The Brazilian Judiciary is di-
vided into ordinary courts (State and Federal Justice) and specialized
courts (Labor Justice, Electoral Justice, and Military Justice). These
institutions are structured in three levels: first-degree (lower, trial
courts), second-degree (appellate courts), and higher courts. Among
the public careers that are part of and operate within this system are
the Public Prosecutor’s Office and the Public Defender’s Office. The
Public Prosecutor’s Office is organized similarly to the Prosecutor’s
Offices of the states and the Federal Prosecutor’s Office (which in-
cludes the Federal, Labor, Military, and the Prosecutor’s Office of
Federal District and Territories). The Public Defense System com-
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prises the Office of the Federal Public Defender, the Office of the
Public Defender for the Federal District and Territories, as well as
the Office of the State Public Defender. It operates at multiple levels,
including territorial-based jurisdiction.

Regarding the Judiciary™®, data crossing on race and gender of
the CNJ surveys conducted by Alves (2019) reveals that, in the Cen-
sus of the Judiciary (CNJ, 2014), the number of white female judges
represented 30.8%, while the number of Black female judges in the
Brazilian Judiciary was only 5.1%. In the profile drawn up in 2018,
the percentage of Black female judges has changed to 6.5%, while
the percentage of white female judges has increased to 31.5%.%.

Inequalities also extend to the career of Public Prosecutors. In
2018, the Strategic Planning Commission of the National Council of
the Public Prosecution conducted a research titled Cendrios de Géne-
ro (Gender Scenarios) (2018), which indicates that the personnel of
the four branches of the Public Prosecution system (Federal, Labor,
Military, and the Public Prosecutor’s Office of the Federal District)
consists of 40% women and 60% men. Furthermore, since the enact-
ment of the Federal Constitution in force, in 1988, only 73 women
have been appointed Attorney General, in contrast to 413 male pros-
ecutors, numbers which represent 15% of women against 85% men
in leadership roles.

In contrast to the gender composition of the Judiciary and the
Public Prosecution, the study Cartografia da Defensoria Publica no
Brasil” (Cartography of the Public Defender’s Office in Brazil) (ES-

8 In Brazil, academic studies on judges and lawyers predominate over other le-
gal careers. Research on female judges and lawyers stands out, reflecting the per-
sistence of the structure and autonomy achieved by these groups.

8 In 2014, the total number of Black male judges was 10.5%, and the number of
white male judges was 53.6%. In 2018, Black male judges reached a percentage of
11.5%, and white male judges accounted for 49.5%. (ALVES, 2019).
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TEVES et al., 2022a) reveals that this institution is primarily com-
posed of women, who are 51% of the total of the defenders, a fact
that aligns statistically with the gender distribution in the population.
Regarding color or race/ethnicity, 74% of public defenders identi-
fied as white, while individuals of mixed race represented 19.3%,
Black individuals 3%, Asians 1.4%, and Indigenous people 0.1% of
the total, in a blatant disparity from Brazil’ demographic profile. The
above-mentioned research establishes a clear correlation between so-
cietal inequalities based on color or race/ethnicity and the replicative
patterns found in the group formed by the public defenders. These
patterns underscore the unequal access the population has to enter
public positions, and emphasize the urgent need for the implemen-
tation of new affirmative institutional actions. Such measures aim
at promoting social equality and at addressing the pressing require-
ment for a comprehensive societal transformation (ESTEVES et al.,
2022a, p. 73).

Wiecko and Campos (2022) carried out a systematization of
studies on the entrance of Black men and women into public legal
careers. One aspect to be highlighted is the low availability of data
both from surveys that have already been conducted (for example,
on the Judiciary) and from studies that have been only partially con-
cluded, as it is the case with the one on the Brazilian Public Prose-
cutor’s Office. Obtaining information on race/ethnicity in the Public
Prosecutor’s Office were only possible due to an affirmative action
policy implemented in the Office setting aside 20% of vacancies for
Black and mixed-race candidates in public competitions in 2015. Ac-
cording to the authors, the Public Defender’s Office is 74.0% white
and 22.3% Black (19.3% brown), making it the most racially diverse
group among those considered. A paper titled Negros e Negras no
Poder Judiciario (male and female Black people in the Judiciary),
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by the National Council of Justice (CNJ), in 2021 contributed to the
acknowledgment of the problem and the concern with the absence
of data on race for 31.9% of the cases (WIECKO; CAMPOS, 2022).

Qualitative research® on gender and race inequalities in Brazil-
ian legal careers helps to explain the data presented here. In the judi-
ciary, the literature has shown that gender and race shape the careers
of male and female judges, with a generational and racialized career
path in the Judiciary (BONELLI, 2023). There are several examples
of how gender and race relations shape the legal professional cul-
ture. An important outcome of gender studies concerning careers is
the recognition that the basis of professional identities is remarkably
durable and is not easily modified by the simple insertion of women
into occupational groups. Therefore, the formal allowance for the in-
clusion of a group does not adequately consider the enduring nature
of gender-based associations concerning professions.

Gomes (2020) analyzes the intersection of race and gender ex-
perienced by Black female judges. The interviews conducted by the
author shed light on how the daily work is marked by the attention giv-
en to the body of Black women who do not correspond to the general
expectations and the notion that judges should be white men. Gomes
(2020) notes that, although these stereotypes are more common among
people outside the judicial environment who do not identify these
women as judges, sometimes even a lawyer or a judge will not recog-

% In Latin America, this discussion gained prominence in the 1990s due to the
increasing number of women in higher education and the professionalization pro-
cess of entering public service careers within the justice system, mainly through
public examinations (see BERGALLO, 2007, GASTIAZORO, 2008, 2010, 2016;
BONELLI, 2010, 2013, 2016; SEVERI, 2016; SCTAMMARELLA, 2020). Maria
Teresa Sadek has conducted significant research on the democratization of the jus-
tice system in Brazil, while researchers such as Eliane Junqueira, Maria da Gloria
Bonelli, Patricia Bertolini, Ana Paula Sciammarella, and Fabiana Severi have con-
ducted empirical legal studies focused on gender-related issues within legal careers.

121



122 FABIANA CRISTINA SEVERI (ORGANIZER)

nize a Black woman as a judge or colleague. This mirrors what studies
on law and race relations point out about the absence of Black women
in spaces of power being perceived as natural (ALVES, 2019; FORUM
JUSTICA; CRIOLA, 2020; GOMES, 2020; FIRMINO, 2020).

The Public Defender’s Offices of Rio de Janeiro and Bahia
were analyzed by Silva and Flauzina (2021). The authors believe that
this institution, as a guarantor of access to justice for people in so-
cial vulnerability situations, should bear points of resemblance with
the people it defends in terms of social identification/representation.
This is necessary because social representations can give people the
possibility of self-definition, self-identification, and of expressing
themselves, even if through symbolic mechanisms, besides having
expanded the chances institution have of incorporating people from a
more diverse background in their staff and of adopting new perspec-
tives. Although the composition of women is considerable, according
to the authors, the institutional profile still preserves privileges and
maintains inequalities. Sexist practices persist within the institution,
seen in the unequal occupation of positions of power, as is the case
of the Superior Councils, occupied mostly by white men. The authors
conclude that “racism and sexism distort the identity dimension of
the Public Defender’s Office and create discrepancies that affect the
population’s rights” (FLAUZINA; SILVA, 2021, p. 318).

The data presented herein provide evidence that, notwithstand-
ing progress in career diversification over the past few decades, the
legal profession in Brazil continues to exhibit a predominantly mascu-
line orientation in terms of work patterns and prevailing culture, and
is marked by discriminatory practices against non-white professionals
(SOMMERLAD et al., 2010). While the increased presence of women
within the profession may have posed challenges to the dominant pro-
fessional ideology, the notion of professional neutrality endures.
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Built throughout the 19" and 20™ centuries, in a context in
which the legal professions were composed of white, elite, upper-mid-
dle-class males, civil service (HALLIDAY, 1999) was constituted on
the basis of class, race, and gender similarities, a move which re-
inforced the belief in expertise as some kind of neutral knowledge
which was above specific interests and provided quality specialized
services in defense of society. It is known that expertise is built in
contrast to differences and conventional politics. As an ideology, it
guides the values established in the legal world, forming a receptive
environment for those who share such views.

The hegemonic ideology constructed by the professional elite
is faced with the presence of different bodies and dissenting views
in the profession. Through the process of gendering and racializing,
differences are naturalized and expertise is promoted to support deci-
sion-making as neutral. Transformative diversity, therefore, challeng-
es such a perception. The constitution of subjects who are different in
terms of gender and race destabilizes established hegemony (SOM-
MERLAD, 2013) with a plurality of meanings where previously the
affirmation of a will to cohesion through sameness prevailed. This
diversity is receptive to professionalism in the environment of differ-
ences, recognizing the quality of justice it can dispose to society that
is not reduced to the singular.

Drawing on studies of women in the judiciary, Hunter (2015)
maps six arguments mentioned in the literature on diversity in the
Judiciary: three are symbolic, two are practical, and one is substan-
tive. The symbolic arguments highlight the democratic legitimacy of
a more diverse Judiciary System; the practical reasons refer to the
empathy of difference with the diversity of litigants and witnesses, in-
fluencing the Judiciary in general; the substantive argument empha-
sizes how a court composed by people from a diverse origin brings
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this sensitivity to the decision-making process. Although the number
of women has expanded, the data show a justice system lacking sub-
stantive diversity in court decisions and deficient in the visibility of
racial difference in all three dimensions.

Nevertheless, it is imperative to inquire about the potential
for a distinct juridical performance within a domain that continues
to resist gender and racial diversity, as illustrated by the Brazilian
Judiciary. Kahwage and Severi (2019) affirm that it is not enough to
increase the numerical visibility of women and Black individuals in
the Judiciary; it is necessary to analyze what such presence means.
The symbolic aspect of this participation can lead to a diverse and
more legitimate Judiciary, but it does not change the ways of judg-
ing and working. In order to collaborate with this change, Rack-
ley (2013) uses the distinction between “inclusive diversity” and
“transformative diversity”. In the former, the author reinforces the
perspective of letting different people join in, and of including them
in the judicial and legal careers. In the latter, she highlights sub-
stantive institutional change, challenging images of uniformity in
terms of ideas and understanding that plural experiences and views
matter. Rather than denying this, as neutral ideology claims, trans-
formative diversity seeks to see its effects on judges and judgments
(BONELLI; OLIVEIRA, 2023).

Next, we will outline several institutional and non-institutional
endeavors organized and implemented to give voice and purpose to
a movement for diversity within the justice system across various
professions and careers recently.
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JUDICIAL POLICIES AND MOBILIZATION FOR
DIVERSITY WITHIN THE JUSTICE SYSTEM

The institutional effort to create judicial policies aimed at im-
plementing greater diversity in the composition of the justice sys-
tem works in different ways. While the increase in the incorporation
of Black individuals occurs through racial quotas, the participation
of women occurs through incentives. About the Judiciary, Bonelli
and Oliveira (2023) observed that for the analysis of diversity and
the quantitative distinction between the participation of women and
Black individuals, it is necessary to consider the various forms of en-
try into legal careers. According to the authors, this reflects difference
as an identity, since women apply for a vacancy in a process of gen-
eral selection (no affirmative action for women). At the same time,
Black people can choose to be selected through affirmative policy
processes, in which this difference is explicitly stated.

The fact that the inclusion of women in public legal careers
which occurred without an affirmative action policy had distinct re-
sults in terms of the perception of difference as identity. The female
judges (and prosecutors and defenders) participated in competitive
examinations without gender identification incentives, reinforcing
professionalism as similarity even if their experience in the career
pointed in another direction. The reservation of seats raised ques-
tions for Black female and male judges regarding the perception of
racial differences. The method of entry for women facilitated the ef-
facement of gender distinctions, which are embedded in subjectivity,
constituting an experiential and social relationship that often goes
unnoticed as an identity that provides personal significance. (BRAH,
2006 apud BONELLI; OLIVEIRA, 2023).5¢

8 Regarding these differences, we can note the resolutions of the CNJ (Resolu-
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On the other hand, in her research on the judiciary, Sciam-
marella (2020) concluded that “profession does not erase gender”.
Due to socially constructed sex stereotypes, even with the adoption
of behavior patterns based on masculine paradigms as a professional
strategy, being a woman significantly alters professional trajectories
and the conditions for exercising the profession. This occurs despite
the discourse of equality common among female judges, especially
the pioneers in the career. However, the research also identified a
movement of political mobilization for gender equality in the judicia-
ry, which has deconstructed this discourse of equality.

The organization of groups comprising “militant” female judg-
es, who have entered the legal profession more recently, has begun to
embrace new strategies. These professionals believe that the judicia-
ry needs a fundamental reinvention, with due recognition of women
as an integral part of this professional group. Despite the optimistic
outlook regarding progress toward gender equality in terms of num-
bers, they acknowledge that this transformation will not occur grad-
ually or spontaneously. According to them, the professional standing
of women is intricately tied to gender dynamics within institutional
structures. However, despite this acknowledgment, the adoption of
quota policies for women has not proven to be a viable alternative
for female judges due to the significant political costs involved. The
gender equality strategies proposed by these women’s groups not
only aim to improve entry conditions and career advancement but
also seek to encourage greater participation in selection committees
(SCIAMMARELLA, 2020).

tion 203/2015) and CNMP (Resolution 170/2017) that institute racial quotas and
the CNJ Resolution on encouraging female participation (Resolution 255/2018).
As Bonelli and Oliveira (2023) indicate, public policies for racial equality can be
universalist and difference-oriented, and in Brazil, these are connected to the uni-
versalist model.
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Soon after the survey results on female participation in the ju-
diciary were released, the National Council of Justice (CNJ) issued
Resolution No. 255/2018, which established the National Policy to
Encourage Women’s Participation in the Judiciary. The content of
the resolution sought to indicate measures that the Judiciary should
adopt to ensure gender equality in the institutional environment, such
as mechanisms to encourage the participation of women in leadership
positions, advisory positions, competition boards, and institutional
events. In addition, a working group was created to carry out studies,
scenario analyses, training events, and dialogue with the courts.

Data on the feminization and racialization of legal careers is
not new. Their production has even corroborated the adoption of a
series of institutional policies to encourage new analyses and greater
participation of women and Black individuals in the different justice
system institutions. The innovation lies in the active engagement of
professionals within these fields in advocating for an agenda of po-
litical mobilization aimed at achieving institutional diversity. Initial-
ly observed within professional associations, this mobilization has
gained momentum through forming informal groups and collectives
comprising judges, defenders, and prosecutors. These groups have
emerged to acknowledge existing differences and the resulting in-
equalities, and to voice demands in a proactive and inclusive man-
ner around issues of gender and racial disparities within the justice
system. In these groups/spaces, professionals not only seem to have
a greater understanding and discernment of the discrimination suf-
fered, but have also taken the risk of verbalizing and problematizing
such experiences.

Although Campos (2015), at the time of her research on women
in the Judiciary, concluded that there was no kind of collective agen-
cy leading to the feminization of the judiciary and that this process
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took place in an individualized manner, without any stimulus from
political or feminist movements, a change in this dynamic seems to
be in progress. The formation of the mobilized professional groups
indicates the conformation of a collective agency for the achievement
of greater gender equality and racial diversity in the different institu-
tions of the justice system guided by its own agents.

In the judiciary context, an increasing number of women judges
have become aware of the influence of gender inequalities on their
professional journeys. They not only identify themselves as women
within the legal profession but also assert this identity to advocate for
institutional adjustments that acknowledge the profound implications
of gender dynamics on their career advancement. The efforts of these
groups of female judges have been made to provoke the justice sys-
tem itself, especially the CNJ, to produce data that can highlight the
inequalities already experienced by female judges due to their profes-
sional status. The members of these groups present a concrete work
agenda highlighting the gender difference as an organizing factor of a
negative hierarchization for female judges.

An example of this organization at the associative level in the
judiciary is the Frente das Mulheres Magistradas (Women Judges’
Front), created from the commitment made by 28 judge associations
in Brazil to discuss female participation in the judiciary and formu-
late a common agenda for action. The group aims to identify points
of convergence among the judges’ class entities in favor of their fe-
male associates and of the increase of their participation in the pub-
lic space, guaranteeing the autonomy of each entity in deliberations
about the theme but also establishing an ideal of cooperation and pro-
duction of quality information.

The significance of political mobilization among Black judg-
es becomes evident through the formation of an organized group of
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judges in 2017, with the purpose of promoting the National Meet-
ing of Black Judges (ENAJUN). As Judge Flavia Pinto Martins de
Carvalho has mentioned, the meeting represents a true “Quilombo”
where experiences and challenges common to judges can be shared
(BONELLI; OLIVEIRA, 2023). Similarly, in her study, Gomes
(2020) examines the experiences of Black female judges and their so-
cialization within the professional realm. She uncovers narratives that
shed light on the journey of self-discovery as a Black woman in the
legal profession and the transformative effects of affirmative policies,
even for judges who entered the field prior to their implementation.
According to Gomes, the professional trajectories of these women
undergo a process of transitioning “from ‘survival’ to an awakening.”
(BONELLI; OLIVEIRA, 2023, p. 29).

In the Public Prosecutor’s Office, the National Movement of
Women in Public Prosecution was created®’, a joint effort to formu-
late and implement actions aimed at valuing women members Pub-
lic Prosecution women members and their representativeness. The
goal is to build an effective policy with mechanisms and strategies
to ensure institutional gender equality with the full participation of
women in the institution throughout their careers. This movement
has also been promoting national meetings. Still, in this professional
field, another example is the project Tecendo a Diversidade (Weaving
Diversity project), which understood the need for “a web of efforts
to make the quota system effective and include Black women in the
Public Labor Prosecutor’s Office” (SANTOS; ANABUKI, 2021, p.
81). The project brings together female labor prosecutors who se-
lect, through questionnaires open to the public, Black women with a
bachelor’s degree in law who are interested in joining the career as a

87 Available at: https://www.conjur.com.br/dl/promotoras-criam-movimento-nacio-
nal.pdf/. Accessed on: 28 mar. 2023.
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labor prosecutor. This is a voluntary group with no institutional ties,
whose objective is to increase the representation of Black women in
the institution, seeking to fulfill the needs of the candidates by raising
and distributing scholarships for preparatory courses for competitive
examinations, providing voluntary classes on topics that are essential
for passing the examination, psychological support with social val-
ues, among other procedures of similar content. The project is orga-
nized and carried out by the prosecutors themselves.

In the Public Defender’s Office, the Group for Women Public
Defenders of Brazil*® created in 2016 as a horizontal space for de-
bates aims to expand and stimulate reflections and the construction of
common agendas and national meetings, with meetings, testimonials,
proposing measures that identify and overcome the unequal treat-
ment of women in the institution to propose common solutions and
greater empowerment and participation of female public defenders in
institutional spaces of power.

These were just a few examples, since there are different groups
mobilized, national and regional, with different dynamics and orga-
nizations. What we want to demonstrate is that there is a change in
progress, marked by the protagonism of judges, prosecutors, and pub-
lic defenders who, through groups, networks, and associative entities,
have begun to place the theme on the agenda in different spaces of the
justice system with the organization of events, manifestos, meetings,
and the collection and dissemination of data related to gender and
racial inequality in the justice system. Besides institutional policies,
what we can see is that actors in the justice system have been engag-
ing in disputes within the institutions for the recognition of gender
and race inequalities.

8 Available at: https://forumjustica.com.br/coletivo-de-mulheres-defensoras-publi-
cas-do-brasil/. Accessed on: 28. mar. 2023.
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Thus, the political mobilization of numerous individuals with-
in the judiciary to promote greater gender and racial diversity can be
examined through at least three key aspects. The first aspect concerns
the implementation of public policies by the judiciary aimed at pro-
moting gender and racial diversity within its ranks. Reserved positions,
training and awareness programs, anti-harassment and anti-discrimina-
tion policies, among others, attest to these policies. The difficulties and
resistance faced in the implementation of such measures can also be
considered. Another aspect to be analyzed is the social dynamics that
lead to political mobilization around gender and racial diversity in the
justice system. Aspects such as the role of social movements, the in-
fluence of leaders, the articulation between different actors and institu-
tions, and the actions of the media, among others, are considered. The
tensions and conflicts generated by these mobilizations, both within
the justice system itself and in society in general, are also highlighted.

The central concern is the potential impact of increased female
and Black participation on legal institutions, discourses, and prac-
tices. In order to undertake this analysis, it is crucial to consider the
intricate and diverse nature of institutions in different national and
local contexts while also acknowledging the intersectionality of these
social markers.

CONCLUSION

The significance of a proposal to rewrite judicial decisions
aligns with an emerging area of research that is still undergoing con-
solidation, contributing to the inclusion of gender and race issues
within the realm of law. This field has developed distinct approaches
to incorporate these discussions and influence the production of judi-
cial decisions. However, further research is required to examine the
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inequalities and diversity within the composition of legal institutions
and assess the extent to which this diversity can (or cannot) engender
transformative changes in current practices. Initiatives like this can
have a positive impact not only in identifying and changing the in-
equalities in the composition of the justice system, but also in making
its actors aware that discrimination against women and Black people
is not an isolated or abstract phenomenon. It is configured through
symbolic and objective violence fed in social and professional inter-
actions that must be changed. The political mobilization promoted
through the groups and initiatives mentioned here and others spread
nationally can be consistent opportunities for change in these institu-
tional spaces, with repercussions in society in general. It is observed
that there are already voices of transforming diversity, and not only
of inclusive diversity, which is not reflected in the decision-making
processes. The voices advocating for transformative diversity can be
observed within these groups that aim to foster a positive sense of
gender and racial/ethnic identity, where individuals acknowledge and
affirm their sense of belonging.

The potential for a diverse and inclusive judicial composition
alone has not been proven effective in transforming entrenched ste-
reotypes that manifest in judicial deliberations. This has been shown
in studies that indicate the limited impact of numerical representation
alone, highlighting the significance of a transformative view that chal-
lenges the dominant professionalism that obscures diverse perspec-
tives. Through this lens, the invisibility of dissimilar viewpoints can
be addressed. This is what the commitments made by these groups of
mobilized professionals seem to reveal. Their actions have pointed to
the achievement of a transformative diversity capable of amplifying
the voice of dissenting groups in the justice system, bringing different
perspectives and experiences to the institutional scenario, which could
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contribute to a better perception of these groups’ needs and adequate
care. This could lead to greater trust in justice and its decisions.

Additionally, the political mobilization of these professionals
can result in an increased representation of women and Black peo-
ple in positions of power and influence, leading to their voices being
heard and their concerns being more effectively addressed. Transfor-
mative diversity is also evident in the production of the book. This
act of rewriting serves as evidence that there are colleagues within
the judiciary who resonate with this perspective, which goes beyond
mere inclusion.

The organization of this book has the potential to provide guid-
ance for the new pathways being forged by these professionals who
are dedicated to addressing gender and race issues within the justice
system. The reflections on alternative approaches to case adjudica-
tion can contribute to higher quality and depth in intersectional dis-
cussions within judicial practices. It is crucial to acknowledge that,
alongside these advancements, there is still a pressing need for im-
proved numerical representation of women and Black people within
the justice system. To envision a transformative jurisdictional per-
formance, we need to reflect on the structure of the legal profession
and explore the potential for amplifying diverse voices beyond those
over-represented in the hegemonic profile of these careers.
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THE REWRITING OF JUDICIAL DECISIONS:
WHAT WE HAVE LEARNED, FROM THEORY
TO PRACTICE

Elida Lauris - Ana Claudia Farranha

RAISING THE VOICE: EMERGING FROM SILENCE
TO CONFRONT THE CONFINEMENT OF
FEMINIST LEGAL THINKERS’ DISCOURSES AND
INTERPRETATIONS

This article explores the insights derived from the practice of re-
writing judicial decisions from feminist perspectives. It is an activity
of legal-political engagement and imaginative reflection inspired by
one of the core tenets of feminist activism: speaking up and raising
one’s voice. In the essay “Talking Back: thinking feminist, thinking
black”, bell hooks (2015/1998) discusses an act that embodies power
and pain for women: “talking back”, as an equal, to authority figures.
hooks emphasizes that, for those who are not always seen and, when
seen, are not heard, merely disagreeing or having an opinion is an act
of daring. For people who are not usually talked about, talking is a risk,
bell hooks reminds. The ignored and silence people carry the burden
to master the art of disappearing and making themselves visible in the
most different languages. Being proficient in the various techniques of
expressing oneself, knowing when to speak and when to be silent, and
becoming expert in using the necessary tools to empower existence and
surviving between what is considered public and private, are part of
what has always been a survival mechanism for women.

bell hooks brings out insights about her experience of grow-
ing up in a household where women actively engaged in conver-
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sation and expression, and she highlights the significance of rich
and poetic language used by Black women. She tells us that, while
certain strands of white feminism view silence as a tool of sexist
control, the issue faced by Black women is not the imposition of
silence as such. In Black communities, says bell hooks, women
are not silent. Their struggle is not to get rid of silence but rather
to change the nature and the direction of their discourse, that is, to
formulate a discourse that binds and engages those who listen, a
speech that is heard. Here, bell hooks challenges the famous ques-
tion of whether subaltern individuals can speak.”” Transforming
the equation, it focuses on the effort undertaken and the mastery
acquired by subaltern people in a way that is simultaneously pre-
cise, rigorous, plastic, and flexible, so that they can be heard. The
greater the intersectional layers of subalternization, the greater the
effort required to be able to pronounce words, and create peda-
gogies, languages, discourses, and interpretations that are heard,
considered, and remembered.

Feelings of confusion, anxiety, of being violated, discredited,
and exposed accompany those who decide to take the challenge and
question the acceptable ways of speaking, writing, and being heard.
It is a complex process in which, while some forms or moments of
expression may be prized and valued; ultimately, women’s speech is
confined. Speech that challenges authorities and raises inappropriate
issues is unsuitable, should not reach larger audiences, and can bring

pain and punishment, as bell hooks recalls.

%2 See Gayatri Spivak's (1988) precursor text that poses the question whether sub-
altern people can speak.
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FEMINIST TRIALS: MASTERING TOOLS, SUBVERTING
DISCOURSES, AND EXPOSING THE PERFORMANCE
AND LIMITATIONS OF POWER LORDS

Our reality is one in which feminism and women’s movements
have raised their voices. As women came to master various tools, and
express themselves through a wide diversity of resources and styles,
the discourses on and the readings of their reality have formulated
and guided changes in new directions, towards a world of dignity
and of respect for the rights of us all. This book is written by wom-
en who speak and master languages, styles, formats, and tools. The
authors who contribute to this volume, like so many other women,
feminists and non-feminists, excel in the art of teaching, learning,
and discussing law in the most varied forms, and before the most
diverse audiences. Despite this favorable background, which results
from their struggle, women’s discourses are still confined, confused,
and discredited. Although they have overcome silence, they have to
learn how to use different tools and adapt their messages to reach a
wider audience. They need to engage with people who may not be
familiar with women’s issues or feminism.

The main practice pertaining to the various feminist judgments
projects found in in different countries is this: expressing the body of
knowledge brought about by feminist legal theories in a distinctive
form of discourse and use of language. In the feminist versions, fem-
inist thinkers adapt their discourses to fit a specific hegemonic model
taken by the exercise of power, namely court decisions. By adhering
to this format or genre, they aim at making their interpretations be
acknowledged and treated with seriousness by more and more groups
of people. Resorting to a text and discourse format which is more
palatable and more accepted by the legal common sense, the feminist
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judgment projects seek not only to reach new audiences but also to
present new elements to those law professionals and legal thinkers
who systematically ignore, discredit, or punish the women who dare
to speak in equal conditions about other methods of thinking and in-
terpreting the law. By applying feminist theory in the transforma-
tion of judicial decisions, even while acknowledging its limitations,
feminist authors have demonstrated the possibility for alternative ap-
proaches in the adjudicatory process. It is possible to attain outcomes
aligned with women’s rights by employing legitimate judicial deci-
sions that are founded, in an objective and proper manner, on existing
statutory and precedential rules.

Feminist judgments question power relations at play in a field
from which women have been structurally excluded. Despite ev-
er-increasing numbers of women entering the judiciary, legal careers
continue to be dominated by the white male conception of the appli-
cation of law, in particular at the highest hierarchical levels of the
justice system.” If women themselves and the fundamentals of gen-
der equality have historically been ignored in the decision-making
processes of justice, feminist and women’s movements have taught
us that we ought to turn to political imagination and collective ac-
tion. Judgments rewriting lifts up women so that they can occupy, as
equals, the space reserved for white men by the dynamics of power
and authority. Hunter, McGlynn, and Rackley (2010) point out that
the projects of rewriting judgments from feminist perspectives are “a
political intervention which seeks to challenge the ongoing exclusion
of women from legal subjectivity”. Whether as legal scholars or as
influential judges who shape prevailing precedents, or as individuals

% See, in this book, the chapter written by Maria da Gloria Bonelli, Ana Paula Scia-
mmarella and Tharuell Lima Kahwage, “Gender and Racial Composition of the
Judiciary and the Prospects for Transformative Diversity in the Brazilian Justice
System”.
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whose experiences, realities, and knowledge should be the basis for
the application of law, women have remained largely invisible within
the legal sphere. When they are acknowledged, they either reproduce
the dominant canons, or are segregated into areas or branches of the
law deemed as typically feminine, such as family law, gender and
law, or violence against women.

Hunter, McGlynn, and Rackley (2010) emphasize how slow the
pace at which women have been acknowledged in the legal profes-
sions 1s, noting that, despite increased representation and despite the
appointment of women to prominent judicial roles, the overall dom-
inance of men in the legal field remains largely unaltered. For these
authors, the feminist rewriting of court decisions shows that women
are tired of waiting and have decided, literally, to “fake justice into
their own hands” (HUNTER; MCGLYNN; RACKLEY, 2010, p. 8,
emphasis added). For these authors, the feminist judgments projects
use collective agency to “tackle” the invisibility and powerlessness
reserved for women in the legal world. Feminist judgments resist le-
gal power and authority at their own game and, by appropriating he-
gemonic tools, prove how feminist legal scholars very much excel in
emulating, parodying, subverting, and expertly playing the dominant
roles of the legal field.

Feminist judgments provide evidence that a feminist approach
to law is credible, impartial, objective, and anchored in methods ca-
pable of generating fairer and more upstanding judicial proceedings.
Hunter (2010) argues that rewriting judicial decisions from a feminist
perspective is an opportunity to compile strong evidence against the
fallacy, according to which applying feminism to judging is a demon-
stration of politicization and judicial bias, besides being a threat to
the independence all judges should enjoy. As the rewritten decisions
in this book prove, the fact that a judge anchors her decision-making
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process in her political, social, or philosophical beliefs that are the-
oretically feminist does not make them any different from any other
male judge, nor does it make their decision a subjective document
without legal value (HUNTER, 2010). Quite the opposite: in judg-
ments rewritten from feminist perspectives we see the outcome of an
exercise in making those who judge even more rigorous and trans-
parent about their preconceptions and values, as they place less em-
phasis on the traditional notion of impartiality as their sole objective.

The rewritten judgments are characterized by being based on
feminist values and conceptions, and by having strong legal reason-
ings anchored in legislation, precedents, and human rights standards.
They demonstrate that, if it is true that the justice system has sys-
tematically failed to recognize women’s rights, this has little to do
with a lack of legal or jurisprudential grounding. In fact, there is a
conservative regime of personal beliefs and conceptions held by both
male and female judges which is hidden behind the formal idea of
impartiality and independence. In this system, personal values and
convictions operate in a clandestine, non-transparent way, and im-
pose themselves, even to the detriment of existing statute and case-
law standards, a process that turns the justice system into a system
of punishment for women®. By placing themselves on equal foot-
ing with real judges, feminist legal scholars unmask our judicial au-
thorities’ performances. The rewritten judgments show how the judi-
ciary chooses one among many possible performances (HUNTER,
2010). They unveil the errors, shortcomings, and limitations found
in the original decisions, confronting them with our demands for the
compliance of minimum standards regarding gender equality and
women’s rights.

* On the systematic punishment of women as a structural form of gender and racial
violence, see Santos (2022).
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POLITICAL POTENTIAL AND LIMITATIONS OF THE
FEMINIST JUDGMENTS PROJECT

The Brazilian chapter of the project of feminist judgments gave
emphasis to the goal of improving legal education, and involved
scholars of different higher education institutions, with professors
working with their students in teaching, research, and extension ac-
tivities relating to the project. At the core of this work was the dis-
cussion of how the rewriting contributes to the development of new
pedagogies in legal education. It is important to note that these ped-
agogies are not limited to the production of knowledge inherent to
the process of elaboration of judicial decisions, but have to do with
the way in which law is taught and practiced in schools dedicated to
legal education.

From this perspective, based on bell hooks’ essay “Teaching to
transgress: Education as a practice of freedom” (2013), it is possible
to write in a way that goes beyond the black letter of the law — which
is mediated by a notion of impartiality —, and is all about the experi-
ence of producing judgments that amplify the voice of women and of
other groups which have been placed in subaltern positions in society.
Of what does such new pedagogies and practices consist?

In this regard, the concept of connection put forth by bell hooks
also encompasses elements of an engaged pedagogy that extends be-
yond a narrow legal interpretation detached from social and politi-
cal struggles. It involves adopting perspectives that acknowledge the
surrounding social, political, and economic context, and foster the
use of legal instruments not as absolute truths, but as contributions
that warrant application beyond strict adherence to the letter of the
law. With the use of these lenses, established stereotypes can be dis-
mantled, and attention can be drawn to how gender, race, and class
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oppression intersect in the justice system, most of the time working
together to maintain the regime of submission that deprives women
of their place in society. Many of the decisions rewritten by the au-
thors in this volume demonstrate that rising to the challenge of giving
a case an interpretation that promotes gender, race, and class equity
can, in many ways, produce decisions capable of changing paths, his-
tories, and repeated situations of prejudice and discrimination against
women, blacks, and LGBTQIAP+ people, among many other forms
of inequality that run through Brazilian society.

On the other hand, it should be stressed that, in Brazil, prece-
dents that could be considered feminist have yet to be turned into set-
tled case law. In other countries that sheltered groups that were part to
the rewriting project, the ambition of establishing feminist precedents
(case law) in the real world is mirrored by the actual work of some
female judges, who have become important exponents and true icons
of the production of feminist discourses on law, being the opinions
of US Supreme Court Justice Ruth Ginzburg perfect examples. In
contrast, in the Brazilian justice system promoting feminist thought
is still an act of courage and boldness by some female legal profes-
sionals who dare to speak out, and who, for this reason, may come
to receive some kind of informal punishment, in the form of peer
pressure, or may even be shunned and ostracized by the system. The
task of this book is to fight institutional solitude, a malady that causes
feminist thought to be produced in isolated islands within the spaces
of power, a circumstance that limits its reach. Our goal is for women
to be the protagonists of their own stories, without fear of retalia-
tion. We want them to be able to network, to strengthen themselves
collectively, and to reach an ever-growing audience. As portrayed in
following rewritten judgments, women are the subjects of judicial
decisions, and this brings the facts of the case and the way women
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are judged to the center of the discussion, a process that shows that
it is possible, and fairer, for any person to start using whatever legal
instruments available to them to promote applications of law that re-
spect values such as dignity, equality, and non-discrimination.

In order to reimagine the dimension of power, we must interpret
judicial and statutory rules taking into consideration the existence of
gender and racial asymmetries. What can we anticipate from such an
approach? Most likely, a justice system that generates decisions that
are more engaged in dialogues and that reflect the diversity of actors
and actresses that coexist within the social realm with more accuracy.
Practice (praxis) then ceases to be associated only with form. It en-
ters the world of real conflicts, a world where women are deprived of
many resources (of various kinds: material, social, of power) and are
present in legal relationships as unequal subjects. Creating a feminist
case law is an attempt to correct this situation and reach decisions that
actually improve women'’s lives.

While part of women’s relentless effort to raise their voices, the
strategy of rewriting feminist judgments has limitations®. A political
one, already identified by Fabiana Severi in the introductory chapter,
is that the project also suffered with the political, symbolic, and epis-
temological constraints posed by the barriers faced by Black women
when it comes to accessing permanent jobs in law schools. The polit-
ical reimagination experiments found in this compilation’s chapters

% In the introductory chapter to this volume, Fabiana Severi discusses the method-
ological limitations inherent to giving women protagonist roles if one follows a set
of rules put in place by the hegemonic game. The rewritten judgments must respect
the form and the limits intrinsic to the formality typical of a judicial decision, and
that includes respecting legislation, precedents, and authoritative texts (interpre-
tation) available at the time a specific decision is issued. This principle aims at
making the new, rewritten judgment an alternative that is pedagogically and meth-
odologically comparable to the original judgment, thus resulting in learning that
can be used for the improvement of the application of law. Besides these method-
ological restrictions, the strategy of rewriting judgments has also political limits.
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have been significantly affected by the underrepresentation of Black
women among faculty in higher education institutions, particularly in
law schools.

Nonetheless, the project’s political commitment to working
with judicial decisions reinforces the fact that, if legal reasoning and
judgments are partially responsible for the exclusion of women and
for the structural violence they face, they can also be part of the solu-
tion (HUNTER; MCGLYNN; RACKLEY, 2010). The project ulti-
mately confirms our confidence in law itself and in legal reform as
important means for social change®. Based on Carol Smart’s work,
Hunter, McGlynn, and Rackley (2010) emphasize that, rather than
questioning the validity of the image of law, feminist reformist per-
spectives end up reinforcing such image, because they try to correct
law’s errors and shortcomings. Audrey Lorde (1984) reminds us that
the masters’ tools “will never dismantle [their] house[s]”, the build-
ings that uphold their power. According to Lorde, even if we defeat
our masters at their own game, it does not mean that we have come to
be genuinely transformed. Therefore, she claims, the masters’ houses
should not be our only means of livelihood, nor should the use of
their tools our only method of action.

At the same time that feminist approaches reinforce the call to
remove the legal phenomenon from its place of political centrality,
and to not get carried away by legal fetishism, the rewriting proj-
ect recognizes that law has a constitutive effect not only on other
discourses but also on the legal field itself (HUNTER; MCGLYNN;
RACKLEY, 2010). Thus, the political relevance of the project de-
rives from the fact that judicial decisions construct concrete, material
meanings in the lives of women, as well as impact their reality, being

% For a discussion on the limits of a reformist perspective (law as social engineer-
ing) see Santos (2013).
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therefore able to potentially change their lives. The power law has
to transform women’s living and survival conditions, often for the
worse, makes it urgent, to work for changes in legal rationality and
in the dominant methods of application of law, even if this is not the
only strategy in which we should invest.

THE FEMINIST THEORIES THAT WERE
INCORPORATED INTO THE NEW JUDGMENTS

An essential resource used for the judgments’ rewriting is the
combination of feminist theory and legal theory. The new versions
help to respond to one of the significant challenges posed to the de-
velopment of scientific knowledge in our time: how do the major the-
ories of analysis (political theory, sociological theory, general legal
theory) deal with phenomena in a way that takes into account social
markers that determine differences in people’s access to power and
resources, such as gender and race? Once they incorporate these cat-
egories, to what extent do they redesign their approaches?

The rewritten judgments highlight that an approach to political,
legal, social, and economic phenomena that considers women’s and
other groups’ unequal access to resources of power can be in full har-
mony with the settled methods of constructing legal reasoning and ju-
dicial persuasion. If the reimagined judgments are deeply connected
to feminist philosophical foundations, of course it is not the abstract
feminist theory itself that will be incorporated into the process of
constructing a legal reasoning that will point to the best solution for
the case. In moving from theory into practice, the new feminist judg-
ments follow the steps required for the convincing of the judge like it
happens with any other judgment. Each new version should roughly
then have the following portions: statement of the facts of the dispute,
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statement of legal issues, and application of statutory, precedential,
and authoritative standards to the case.

Feminist theory has a concrete influence on how facts are ana-
lyzed, as it inquires into the situation of women and take cognizance
of the specificity of their histories; they also contribute to the un-
derstanding of facts in a broader context, and may require the pro-
duction of empirical data as well as a more detailed analysis of the
impact of certain policies. Feminist arguments, in the application of
law to a case, question the impact rules, procedures, and behaviors
have on women, and seek to uncover explicit or surreptitious pat-
terns of discrimination, inequality, and violence. Applying the nor-
mative and precedential framework from this perspective is therefore
likely to guarantee a non-discriminatory application of statutes and
to maximize the rectification of patterns of inequality and disadvan-
tage, in order to ensure equality in a substantive sense. This method
of elaborating judicial reasoning is not foreign to the application of
law in judicial proceedings and is in direct dialogue with the con-
solidated national and international standards for the promotion and
the defense of the human rights of groups that suffer with structural
discrimination.

Hunter (2010) presents the main features of a feminist approach
as to writing judgments. For her, feminist thinkers have developed a
collection of habits, techniques, concerns, and dispositions that are
deployed in rewriting judgments. They include: 1) Investigating the
consequences connected to inequality and to the discrimination of
women and other excluded groups that result from seemingly neu-
tral rules, practices, and behaviors; 2) Making women visible, not
only by paying attention to their experiences, but also by taking cog-
nizance of the empirical evidence and the patterns that unveil the
injustices they suffer or will come to suffer with the outcome of the
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cases; 3) Uncovering and challenging biased practices, behaviors,
and rules that work against women, besides revealing gender biases
and stereotypes embedded in legal scholarly authoritative texts and
in legal reasoning;4) Reasoning with basis on women’s context and
life experiences; grounding decisions on the particularities of each
situation; avoiding punishing women for making choices that may be
considered wrong or reprehensible; 5) Paying attention to injustices,
especially to entrenched patterns of abuse, violence, and discrimina-
tion, and seeking to remedy them in order to improve women'’s living
conditions; 6) Promoting equality in a substantive manner; and 7)
Taking into account feminist legal contributions to improve judicial
decisions with the purpose of guaranteeing women equality and en-
joyment of their rights as full citizens.

EMPLOYING FEMINIST THEORIES TO OPEN
NEW PATHS FOR THE INTERPRETATION AND
APPLICATION OF LAW

Hunter, McGlynn, and Rackley (2010) highlight that reimagined
judgments, even when referring to diverse sets of feminist theoretical
contributions, have in common the fact that they offer an important
critique directed at the canons of liberal legalism, the foundations of
which still exert enormous on the way people see and construct legal
reasonings, from the initial years of law schools. According to these
authors, the first aspect of the critique put forward by the rewriting
task is that it challenges the individualizing, atomized, and competi-
tive view of those who are subjects of rights. Feminist rewritings, by
claiming that women are as subjects of rights, tell stories of deep in-
terconnectedness and interdependence that unites women, the groups
of which they are part, and the environment in which they live.
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The texts resulting from the rewriting experience stress that it
is crucial that the facts concerning the case are seen from a stand-
point that considers that women’s lives are woven together by a com-
mitment to collective action and to the development of an ethics of
care, which works toward collective well-living and well-being. In
this sense, the rewritten judgment on the case of the assassination
of Margarida Alves is emblematic.”” It shows that an analysis of the
facts should not be limited to considering a women’s murder in a
manner that is detached from her historical time and from the po-
litical and collective action happening in her physical surroundings.
It is not only about an individualized woman, disconnected from a
specific context. The case is about silencing, through murder, a rural
workers’ union leader, someone who was a human rights champion
deeply engaged in the struggle for the rights of her fellow workers,
and whose voice was extinguished during the Brazilian military dic-
tatorship. The authors who rewrote the judgment about her murder
highlight the misguided handling of the case. Ms Alves was made
into an individual disconnected from her history as a union leader
and from the context of the social struggle in Brazilian countryside.
This ultimately compromised the investigation, and undermined the
inquiries and the punishment of those involved with her death.

Another equally relevant example is the rewriting of the judg-
ment that denied a child access to full-time schooling supposedly
because, supposedly, the child had already guaranteed their right to
education because they were already attending another school.”® Ex-

7 See the chapter “Margarida Maria Alves continues to flourish: a rewriting from a
feminist legal perspective of the IACHR's Report on the Merits of Case 12.332”, by
Gilmara Joane Macédo de Medeiros, Clarissa Cecilia Ferreira Alves, Aléxia Chaves
Maia, Julia Gomes da Mota Barreto, and Mirian Narrara Peixoto de Aquino.

% See chapter “Unveiling Shared Responsibility: the Full-Time School case”, by
Ana Carolina da Matta Chasin, Carla Osmo, Fernanda Emy Matsuda, Isis Boll de
Aratjo Bastos, Lia Carolina Batista Cintra, and Maira Cardoso Zapater.
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amining the judgment has led the authors to a more comprehensive
analysis of the facts. The inequalities that fall on women regarding
the responsibility for care work was considered, and the authors em-
phasize how insufficient is an analysis that isolated the original court
decision by taking an individualistic approach to the child’s right to
education. Indeed, the matter must be seen in a broader, interconnect-
ed fashion, since the policy governing daycare centers and full-time
schooling for children in different age groups is a crucial welfare pol-
icy. It is a way for the state to share with women the care work that
they do entirely for the benefit of society as a whole, at the expense of
women’s chances to work and improve the living conditions of their
families and communities.

A further aspect of the critique directed towards the assump-
tions championed by liberal legal theory revolves around the reserva-
tions of the justice system when it comes to acknowledging women
as being both autonomous rights-holders and victims. According to
Hunter, McGlynn, and Rackley (2010), the tenets of legal liberalism
contribute to the formation of the rigid social positions in which indi-
viduals are placed, because these people are categorized either as vic-
tims or as autonomous, as capable or as vulnerable, as independent or
as unprotected, but they never simultaneously embody both poles of
the dichotomy. Gender ends up portraying autonomy as a masculine
trace, and vulnerability as a feminine element. In practice, if women
try to exert their autonomy, suspicion falls on them, and their actions
and words are questioned. If their autonomy is recognized, they begin
to be seen as people who neither need nor deserve the protection of
the state. Gender and racial stereotypes also determine which women
are considered victims. As a rule, the profile of a woman needing care
and protection is associated with white, middle-class women. Black
women are often denied the status of victims. Flauzina and Freitas
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(2017) argue that racism blocks solidarity, the recognition of other-
ness, and empathy from being extended to Black people. Widespread
suspicion against Black men and women prevents them from being
seen as vulnerable, that is, people to whom the state has protective
responsibilities.

The rewriting that analyzes the case of the mother who lost
custody of her children due to a court decision determining the search
and seizure of the children in Brazil to be given back to their father
shows the difficulties faced by mothers in order to have their sta-
tus as victims of domestic violence recognized by Brazilian courts®.
Among the various justifications for the original court decision of
taking the children from their mother, there was a claim that the
woman was completely autonomous, as she was able to move from
abroad with her children and come to Brazil. The reimagined version
goes back to the debate on the state’s obligation to safeguard women
who are victims of violence, thus providing a fresh perspective on the
decision of the mother to move to another country with the consider-
ation of a wider framework of violence and mistreatment experienced
by women.

In the rewriting of rape trials, the gender perspective was a
strategy to highlight the difficulties faced by women who suffer this
type of violence face in order to be treated as credible victims.'® As

% See chapter “Pilar, the search and seizure of her children, and the rewriting of
the decision” by Andreza do Socorro Pantoja de Oliveira Smith, Luanna Tomaz de
Souza, Milene Maria Xavier Veloso, Verena Holanda De Mendonga Alves, Beatriz
Neder Mattar, Cristiane da Silva Gongalves, Erika Vitoria Ferreira de Andrade,
Gabriela Rodrigues Veludo Gouveia, Gabriecla Gomes Moura, Hermes Breno da
Silva Santos, Jéssica Zouhair Daou, Josué Gomes Pinheiro, Leticia Mendes Silva
de Vasconcelos, Laila Vidigal de Souza, Marcella Sousa Cavalcante, and Vitoria do
Socorro Peixoto Pires.

100 See chapter “A Gendered Approach to Sexual Exploitation of Vulnerable Adults:
Reassessing Evidence and Criminal Definitions”, by Mariangela Gama de Maga-
lhdes Gomes, Maria Claudia Girotto do Couto, Bruna Rachel de Paula Diniz, Ana
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pointed out in the feminist version in this book, which is about re-
reading evidence and concepts regarding the rape perpetrated against
a vulnerable person, women have to deal with numerous obstacles
to get justice for their cases, since they are seen as autonomous indi-
viduals with full decision-making capacity. Such difficulties include
dealing with the devaluation of their words, judgmental remarks, pre-
conceptions, and the use of stereotypes to classify their behavior; en-
during reluctance from the court to analyze evidence attesting to their
vulnerability; and facing situations in which they are blamed or seen
as responsible for the events leading to the offense.

A third and last aspect of the critique of the hegemonic liberal
way of interpreting and applying law concerns the dichotomy be-
tween the public and the private spheres (HUNTER; MCGLYNN;
RACKLEY, 2010). When it comes to ensuring and enforcing wom-
en’s rights, we witness a justice system that is reluctant to interfere in
the private sphere, even if only to enforce existing legislation. Con-
versely, when the purpose is to limit women’s access to their rights,
we get court decisions laden with conservative notions about the role
played by family, about the right to life, and about women’s freedom
and independence as to their sexual and reproductive rights.

The reimagined decisions that have addressed cases of domes-
tic violence, feminicide, and voluntary termination of pregnancy are
lavish in demonstrating the contradiction mentioned in the previous
paragraph, and they stress the way national legislation, precedent,
and international human rights standards were timidly and precari-
ously applied in the original decisions, therefore compromising the
enforcement of women’s human rights. In these cases, legislators
expect that those responsible for applying law resist the temptation

Paula Bimbato de Aratjo Braga, Jaqueline Costal dos Santos, Leticia Russo Videi-
ra, Michele Prado do Amaral, Rafacla dos Santos Oliveira, and Sophia Lima.
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to analyze the evidence presented in a merely bureaucratic man-
ner, something that would require improving concepts; reviewing
evidentiary rules and methods for gathering evidence; investing in
mechanisms that ensure that victims are carefully listened to; having
personnel skilled in recognizing the various kinds of violence by be-
ing able to identify more or less important contextual factors and by
employing different and multidisciplinary approaches. Form must be
at the service of content to ensure, first and foremost, the lives, the
safety, and the well-being of women.

Finally, the rewriting about the decisions of the Brazilian Fed-
eral Supreme Court on issues concerning common law marriage
(known as stable unions in Brazil) and concubinage for social securi-
ty purposes demonstrate how the defense of a certain notion of fam-
ily, associated with monogamy, leaves the realm of the personal be-
liefs of male and female judges to invade the private sphere, a move
that generates injustices falling disproportionately on women. Such
notions are invoked to base decisions that restrict women’s rights, as
it happened when women in common-law marriages were denied the
right to a survivor benefit'"".

CONCLUSION

Our considerations derived from the process of rewriting en-
compassed both the tangible (such as the structure, design, and con-
tent of the decision) and the practical (such as the interpretation and
the act of rewriting) aspects of the experience of feminist rewriting.

101 See chapter “Feminist rewriting of the Brazilian Federal Supreme Court (STF)
themes 526 and 529: social security, affection, and absent women”, by Andréa
Lasevicius Moutinho, Débora de Aratijo Costa, Deise Lilian Lima Martins, Irene
Maestro Sarrion dos Santos Guimaraes, Julia Lenzi Silva, Leila Giovana Izidoro,
Maria Angélica Albuquerque Moura de Oliveira, Marianna Haug, and Thamiris
Evaristo Molitor.
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We argued that the rewriting methodology adheres to the format of
judicial decisions while simultaneously challenging it, reassessing
its content, and transforming feminist theories into actionable prac-
tice. Consequently, the rewriting approach amplifies marginalized
subjectivities that have so far been disregarded, dismantles barriers
that confine feminist movements to specific domains, and confronts
unquestioned gender stereotypes that perpetuate oppression and dis-
crimination against women.

In addition, the methodology of rewriting decisions from a
feminist perspective helps to strengthen content that can be transfor-
mative in teaching, research, and extension practices in law schools.
Brazilian law schools have developed a way of teaching law that re-
produces many of the individualistic foundations of liberal legalism
identified in the original decisions. This liberal discourse perpetuates
social exclusion and influences legal education in Brazil. It therefore
shapes pedagogical practices in the ongoing training of legal profes-
sionals and dictates the prevailing mode of legal reasoning within our
justice system. This book allows us to get to a turning point concern-
ing the pedagogical practices dominant in law courses up to now and
the results they have produced.

The rewriting experiment leads us to believe that it is possible
to build pedagogical alternatives in order to change the direction tak-
en by our national legal reasoning. Telling stories differently, revisit-
ing the facts with a focus on the injustices that emerge from different
contexts, applying methodologies of analysis and of application of
law that enable the parties to the cases, and third parties, to reach
a commitment between the means and substantive equality are ele-
ments that can transform legal pedagogical practice.

Therefore, it is particularly relevant that a good part of the re-
written decisions has been the subject of discussion in classrooms
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and research groups, breaking the formalism of liberal legalism and
bringing to the table a more qualified understanding of the social di-
mensions of the application of law. This is an element that has been a
part of the Feminist Judgment Project since its beginning in Brazil, a
practice that opposed the tendency to isolation and connected groups
and researchers who have dedicated themselves to the study of the re-
lationship between gender and law in different points of the country.

Our challenge is to find out whether it is possible to decolonize
legal approaches in theory and practice, and we seek in the many sto-
ries retold the references for a new epistemology, one that translates
what it means to live a subaltern life in such a plural and unequal
country, and that turns law school classrooms into spaces for transfor-
mative dialogues. The project also contributes to learning when taken
into the context of extension activities, which have been increasingly
incorporated into law school curricula. Court decisions teach us that
rewriting them is only good enough if we think of ways to change
in reality. And how do we do that? What kind of law degree do we
want? What kind of law program is capable of changing our reality?
When trying to answer these questions, we may find inspiration in
the words of Carolina de Jesus (2007, p. 47), a Black Brazilian writer
who came from the favela (slums):

Escrevo a miséria e a vida infausta dos favelados. Eu era revolta-
da, ndo acreditava em ninguém. Odiava os politicos e os patroes, porque
o meu sonho era escrever e o pobre ndo pode ter ideal nobre. Eu sabia
que ia angariar inimigos, porque ninguém estd habituado a esse tipo de

literatura. Seja o que Deus quiser. Eu escrevi a realidade.'”

12 TN. translation: "I write about the misery and the unhappy life of the slum dwell-
ers. | was rebellious, I didn't believe in anyone. I hated politicians and bosses be-
cause my dream was to write and the poor can't have noble ideals. I knew I would
make enemies because no one is used to this kind of literature. whatever will be,
will be! I wrote about the reality.”
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Embracing this “realidade” (reality) as a significant aspect in
the evolution of case law is crucial, as it enables in-depth analyses
and perspectives that address issues of inequality and discrimination.
This approach can certainly lead to the creation of legal practices
unafraid of being rewritten.
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MARGARIDA MARIA ALVES CONTINUES TO
FLOURISH: A REWRITE FROM A FEMINIST
LEGAL PERSPECTIVE OF THE IACHR’S
REPORT ON THE MERITS OF CASE 12.332

Gilmara Joane Macédo de Medeiros - Clarissa Cecilia Fereira
Alves - Aléxia Chaves Maia - Julia Gomes da Mota Barreto -
Mirian Narrara Peixoto de Aquino

On August 12, 1983, the Rural Workers Union (STR) leader of
Alagoa Grande, Margarida Maria Alves'®, was murdered in front of her
house with a twelve-gauge shotgun. Her murderer (a hired killer) came
from a red Opala, and before making the fatal shot that would disfigure
her face, he made sure that this was the woman he was supposed to ex-
ecute. Margarida, who was watching her eight-year-old son playing in
the street, died instantly, without any chance of survival. The house was
covered in blood and the town was literally in the dark'™. The woman,
who had served as the leader of the rural union for twelve years, has
tragically passed away. During her tenure as president, she passionately
expressed her steadfast commitment to the cause, proclaiming that she
would perish in the struggle rather than succumb to hunger.

103 Margarida was the youngest of eleven children. Like her parents, she was a
farmer. She started working in the fields when she was eight years old and studied
until the fourth grade, being able to read and write. After becoming literate, she
joined the rural workers union as a secretary, and at that time her husband, Severi-
no Cassimiro Alves, was the president. Gradually, she stood out as a union leader
and was increasingly politicizing her performance and interlocution with religious
sectors of the Catholic Church. (RODRIGUES, 2018).

14 Soon after the crime occurred, the city of Alagoa Grande was left with no elec-
tricity for two hours, which allowed for a quiet escape of its perpetrators and the
inaction of the police. The strange lack of power caused the delegate in charge of
the investigation to request information from the state agency responsible for the
electricity supply, SAELPA (RODRIGUES, 2018).
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Like other Brazilian human rights defenders, Margarida’s death
was not a surprise. She received constant death threats and intimidat-
ing messages from local landowners, also known as members of the
“Grupo da Varzea”'*” (BRASIL, 2013). Margarida helped workers
to claim their rights through labor lawsuits filed against landowners
by the union. When she was executed, the STR had seventy-one (71)
lawsuits against landowners in the region (RODRIGUES, 2018).

In the two inquiries that investigated her murder, a clear execu-
tion, several names of rural landowners were mentioned as people in-
terested in her death'%, that is, as allegedly ordering it. Eyewitnesses
have attested to a meeting among the landowners where the decision
to execute the union leader was made. Despite multiple testimonies
naming several individuals involved, only two individuals were for-
mally charged, and a significant number of the implicated individuals
were left uninvestigated. Following two judicial processes and a span
of eighteen years of legal proceedings within the state of Paraiba’s
judiciary, the two primary defendants accused of the crime were ulti-
mately acquitted by the jury. Additionally, the other four individuals
involved in the incident benefited from the statute of limitations, re-
sulting in their exemption from prosecution. Three people mentioned
in the inquiries were murdered as alleged file burnings. Nobody was
arrested, and nobody was convicted'"’.

105 Expression used to name some families from the State of Paraiba (especially
the Veloso Borges, Ribeiro Coutinho, Lundgren, Santiago, Cartaxo, among others)
who owned land and sugar cane mills located in the surroundings of the Paraiba
River. Some of these families were the heirs of oligarchies that dominate the state
politics since the First Republic to the present day (MELO, 2021).

106 Lino Miranda, Jozemil Miranda, Aguinaldo Velloso Borges, Fernando Cruz de
Melo, José Buarque de Gusméo Neto, Antonio Almeida Régis and Antonio Carlos
Coutinho Régis (RODRIGUES, 2018).

107 After the murder of Margarida Maria Alves, the first police investigation was
opened in the municipality of Alagoa Grande. This police investigation, which was
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Reading the investigation and lawsuit-related documents, her
execution, as well as the charges made to the Inter-American Com-
mission on Human Rights and its reports on the merits, shows that
the entire investigation and criminal process was marked by a series
of flaws and omissions on the part of the Brazilian state, which ended
up resulting in the acquittal of the accused and the expiration of time.
It should be noted that Margarida was assassinated in the context of
the Brazilian civil-military dictatorship. She was subsequently recog-
nized as a political amnesty from the military regime by the Amnesty
Commission, through Directive No. 1174/2016.

In 2000, the Gabinete de Assessoria Juridica a Organizagoes
Populares (GAJOP), the Centro por la Justicia e Derecho Internacio-
nal (CEJIL), the Movimento Nacional de Direitos Humanos (MNDH),

very flawed and criticized by human rights organizations, named the brothers Am-
aro and Amauri José do Régo, who have been on the run ever since, and Anto-
nio Carlos Coutinho Régis (son of the farmer Antonio Régis) as the perpetrators.
Criminal Case No. 183/83 was filed by the Public Prosecutor's Office of Paraiba.
After several adjournments, requests for retrials and problems between the pros-
ecution and the judge, in 1988 the jury acquitted Antonio Carlos Coutinho Regis.
The prosecution appealed the jury's decision, and in 1990, the Court of Justice
ordered that it be set aside and that a new jury be impaneled. In the meantime, new
testimony would change the course of the case and the prosecution would file a new
complaint. Witness Maria do Socorro Neves de Aratijo testified that her husband,
Severino Carneiro de Aratjo, had been murdered in 1986 as "witness elimination"
because he had information about Margarida's case. The widow was told of the mo-
tive by police officer Aldenis Cunha, who was later murdered (also in 1986). Ac-
cording to her, Margarida's execution was carried out with the participation of the
soldier Betanio Carneiro de Aratjo and was planned by Aguinaldo Velloso Borges,
Jos¢ Buarque de Gusmao and Edmar Paes de Aratjo (Mazinho). The latter was
executed in 1986. These new testimonies and investigations led to a new criminal
case, parallel to the first, AP n. 372/1995, in which the soldier Betaneo Carneiro dos
Santos and, as the planner, Jos¢ Buarque de Gusmao were accused. Aguinaldo Vel-
loso Borges was not charged because he died in 1990. In 1996, the criminal statute
of limitations was applied to the soldier Betaneo Carneiro. In 1998, Antonio Carlos
Coutinho Regis was retried and acquitted. In 2001, José Buarque de Gusmao was
tried and acquitted. In 2009, the statute of limitations was declared in favor of Am-
aro and Amauri José do Régo.
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the Comissdo Pastoral da Terra (CPT), and the Fundagdo de Defesa
dos Direitos Humanos Margarida Maria Alves (FDDH-MMA), filed
a complaint against the Brazilian government in the Inter-American
Commission on Human Rights (IACHR). In 2008, the IACHR pub-
lished Admissibility Report No. 9/2008, continuing its investigations
into the case. In 2017, the IACHR published Report No. 133/17 with
recommendations to the Brazilian State. In 2018, the IACHR pub-
lished Report No. 120/2018, dealing with the information provided
by the petitioners on the compliance of the recommendations by the
Brazilian State. On April 26th, 2020, the IACHR’s last Report, No.
31/2020, came out, reaffirming the recommendations previously is-
sued. In line with a feminist legal standpoint, we have undertaken the
task of rewriting Report 31/2020, considering gender perspectives
and addressing relevant concerns from this framework.

FORTY YEARS WITHOUT AN ANSWER: THE
SELECTION OF THE CASE, DIFFICULTIES
ENCOUNTERED, AND ARGUMENTATIVE PATHS
ADOPTED.

In 2023, forty years will have passed since the execution of Mar-
garida Maria Alves. Forty years without a governmental response to
such a cruel crime and without adequate compensation for her family
members and her memory. After so much time, it is hardly possible
to achieve any measure of punishment in the criminal sphere. Most
of those who ordered this crime are dead. As time passes, our ability
to deliver justice and preserve the memory of this violation becomes
increasingly challenging.

In 2022, for example, the City Council of Campina Grande,
State of Paraiba decided to honor José Buarque de Gusmao (one
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of the minds behind Margarida’s execution, now deceased), giving
his name to a city street (Municipal Law n°183/2022). Meanwhile,
Margarida’s son, José de Arimatéia Alves, is still fighting to receive
compensation from the Brazilian state for the death of his mother and
for all the damage that his early loss caused him (IACHR, 2020).

The rewriting process was organized as an inter-institutional
research project, registered at UFPB and UFERSA. We subdivided
ourselves into three groups'®, which, in turn, chose to rewrite deci-
sions from a feminist perspective related to an eviction case and a
femicide case. In our quest to determine which decision to rewrite,
we initially sought a case of historical significance to the states where
our universities are located (Paraiba and Rio Grande do Norte) and
that also embodies the ongoing struggle of Brazilian women. Giv-
en the location of our universities and our working partnerships, we
thought that the struggle of rural women needed to be highlighted,
with Margarida being one of the main symbols of peasant leadership
in Brazil.

Following internal deliberations, we embarked on a quest to
investigate the case of Margarida Maria Alves. Through collabora-
tion with the human rights network in the state of Paraiba, we had
the opportunity to engage with researcher Luanna Louyse Martins
Rodrigues, who extensively studied this case as part of her doctoral
thesis. Through her, we had access to the digitalized case file. Next,
we tried to read the material. At this stage we noticed the following
drawbacks: the digitalization was not good, which made reading
difficult; Upon closer examination, we discovered that the scope
of our endeavor extended beyond a single case; in fact, there were
two cases intertwined, encompassing a lengthy duration of eigh-

1% One group was coordinated by professor Ana Lia de Almeida and the other by
professors Tatyane Guimaraes Oliveira and Caroline Satiro.
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teen years. Recognizing the immense challenges associated with
selecting a decision to be rewritten, we shifted our focus toward an
international case instead.

From this point, we had other questions about the chosen case.
Margarida Maria Alves’ complaint is still with the Inter-American
Commission on Human Rights. That is, the Inter-American Com-
mission on Human Rights has yet to denounce the case to the In-
ter-American Court of Human Rights'®. In this sense, what we have
so far are the Reports in which the IACHR verifies the contradic-
tion between the petitioners and the State, takes a position on the
existence of human rights violations, and adopts recommendations
to the accused State. In all, the Merits Report is thirty-two pages
long. We opted to rewrite only the content related to the “analysis
of law” and “recommendations”, merging them with some infor-
mation present in the first part of the decision. In general, we have
modified the entire text, keeping only some passages with wording
close to the original.

It is worth noting that on the TACHR webpage, it is only pos-
sible to find the reports of the Commission itself, so we did not have
access to the complaint, or to the response of the Brazilian State,
nor to the documents attached to these manifestations. We under-
stand what was dealt with in these documents from the summary of

1% Both the Commission and the IA Court are organs that make up the structure of
the Inter-American System for the Protection of Human Rights IASPHR. The for-
mer has the role of monitoring the human rights situation and compliance with the
DHR and the ACHR, inspecting countries, producing special reports, exercising an
advisory function, and acting jurisdictionally in receiving individual and collective
petitions. It is considered the gateway to the IASPHR, filtering the cases that will
become contentious before the IA Court. Only when the Commission's proceedings
have been exhausted can the case be submitted by the Commission or by a State
party to the IA Court. The IA Court was created by the ACHR and has the function
of monitoring compliance with it, exercising a jurisdictional and advisory role vis-
a-vis the countries bound by the pact.
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the case made by the IACHR. To compensate for the fact that we
did not have direct contact with all the documents that formed the
basis of the decision, we supplemented our reading with academic
works and available reports on the case, as well as resorting to the
judicial process that took place in Brazil and the news published by
the petitioners.

Given these challenges, we began discussing how to rewrite
the decision and what points would be essential to the argument.
As we read the IACHR Report, we noted some important issues: a)
the analysis of the law is limited, often just listing the articles of the
American Convention on Human Rights (ACHR) and the American
Declaration of the Rights and Duties of Man (ADRDM) that were
violated; b) the IACHR does not reflect in more detail on Margari-
da’s condition as a woman who was murdered at the behest of male
landowners, highlighting the existing gender political violence in this
context and the silencing of an HR defender; c) international legisla-
tion protecting women’s rights, such as the Convention on the Elimi-
nation of All Forms of Discrimination against Women (CEDAW) and
the Inter-American Convention on the Prevention, Punishment and
Eradication of Violence against Women''’, was not used d) we under-
stand that the results “acquittal” and the application of the “statute of
limitations” in crimes of this nature are not random events, but are
planned by the State itself and must be considered a violation of hu-
man rights; e) finally, we consider it fundamental to observe the his-
torical and political context in which the case occurred, namely, the
annihilation of the peasants’ struggle initiated with the Movimento
das Ligas Camponesas (Peasant Leagues Movement) , as well as the

19 Although these covenants were ratified by the Brazilian state after Margarida's
death, the denial of justice to her relatives was practiced under the legal scope of
these instruments, so we understand that they must reach the most recent actions
practiced against Margarida's memory and the continued absence of justice.
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Civil-Military Dictatorship in which Brazil found itself. In this case,
it is important to analyze how such attitudes reflect the patriarchal
violence of the Brazilian State.

It is worth pointing out that we do not disagree with the re-
sult of the decision made by the IACHR in its Report. Therefore,
our rewrite does not modify the decision but instead alters and in-
cludes arguments to emphasize the gender condition of Margarida
Maria Alves and the gender violence practiced by the Brazilian State
in continuing to perpetuate the absence of reparation and the histor-
ical injustice against her memory. In this sense, we drew inspiration
from the feminist legal method known as “feminist narrative,” which
consists of retelling procedural history emphasizing women and its
impacts on their lives. We also adopted methodological stances such
as contextualization, the use of legal and extra-legal materials in the
reasoning of the decision, and an interpretation that privileges con-
crete over abstract reasoning (feminist practical reasoning) (SILVA,
2023). We sought to interweave the multiple dimensions that can be
observed in the case, such as gender, race, and class, seeking to pro-
mote an intersectional understanding.

Thus, we agreed on the following strategies for the rewrite: (a)
the adoption of gender-neutral, direct, and contextualized language;
(b) the use of legal arguments that reflect on Margarida’s status as a
woman leader and that reconstruct the historical importance of her
political participation; (c) the adoption of a narrative that highlights
the centrality of women’s experiences and their life stories and the
impacts on their family members; (d) the adoption of a gender bias
in the interpretation of the various state omissions that resulted in the
application of the criminal statute of limitations and the consequent
acquittal of the ones responsible for the offense.
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IACHR’S REPORT NO. 132/2020 REWRITTEN FROM
A LEGAL-FEMINIST PERSPECTIVE.

IV. LEGAL ANALYSIS

96. The Commission points out that the assassination of trade
unionist Margarida Maria Alves, which occurred on August 12, 1983,
and a considerable part of the investigations into her murder and
prosecution took place before Brazil acceded to the Inter-American
Convention on September 25, 1992. For this reason, in determining
the responsibility of the Brazilian State, the Commission will con-
sider in its analysis of the law both the American Declaration of the
Rights and Duties of Man (ADRDM) and the American Convention
on Human Rights (ACHR).

97. The Inter-American Convention on the Prevention, Punish-
ment, and Eradication of Violence against Women (Belém do Para
Convention), whose adhesion occurred in 1995, will also be consid-
ered. This norm will be used to determine the responsibility of the
Brazilian State for the facts committed after the year of its adhesion.

A. THE RIGHT TO JUSTICE, JUDICIAL GUARANTEES,
JUDICIAL PROTECTION, AND THE DUTY OF THE STATE TO
INVESTIGATE AND PUNISH VIOLENCE AGAINST WOMEN

1. GENERAL CONSIDERATIONS

98. The IACHR considers that the right to justice (Art. XVIII
of the ADRDM) and the right to judicial protection (Art. 25 of the
ACHR) have equivalent content. It is understood that these articles
protect the prerogative of women, men, and non-binary people to go
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to court when their rights are violated, as well as to have the violation
of rights investigated by a competent authority and to obtain repara-
tion for the harm suffered. The right to judicial guarantees (Art. 8 of
the ACHR) is understood by the Inter-American Court as the right
“to obtain from the competent State organs the clarification of the
facts and the establishment of corresponding responsibilities through
investigation and trial''!. It follows, therefore, that states have the
duty to investigate a violation of human rights that occurred on their
territory, hold the guilty parties accountable, and repair the damage
caused to the victims.

99. The duty to investigate obliges the State to use the legal
means available to it to reach the truth of the facts. The investigation
of'a human rights violation is a state responsibility from which it can-
not omit itself. Nor can the duty to investigate be treated as a mere
formality, that is, as complying with the rites to give the appearance
of an investigation.

100. The duty to investigate and punish human rights violations
obliges the state to hold both the material and the intellectual authors
of human rights violations accountable. In other words, perpetrators
and the mastermind behind the crime. It also obliges it to hold ac-
countable those who act to cover up human rights violations, favoring
impunity, whether they are private or state agents. The foundation of
this duty lies in the right to the truth possessed by the victim’s family.

101. The duty to investigate is also supported by the Belém
do Pard Convention (Art. 7), which requires the State to “apply due
diligence to prevent, investigate and impose penalties for violence
against women’ And it informs that the State practices violence against
women when it (its agents) perpetrates or tolerates it (Art. 2, a).

" Inter-American Court of Human Rights, Barrios Altos Case Vs. Peru. Merits.
Judgment of March 14, 2001. Series C No. 75, paragraph 48.
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102. The State must demonstrate that it has employed all means
at its disposal to reach the truth, exhausting all possible lines of inves-
tigation. It must act in a serious and impartial manner, removing any
state agents that could hinder the proper conduct of investigations.
The State is responsible for ordering, practicing or evaluating evi-
dence that may be fundamental for clarifying the facts''.

103. When it comes to the violation of a human rights defend-
er, the IACHR understands that the State must investigate wheth-
er the violation is related to the defender’s political activity, that is,
whether the crime against her is related to her activity as a champion
of human rights. Therefore, the State must identify, and punish the
ones involved in the crime. The investigation must consider the local
power structures, the people, and groups that would benefit from her
death or had an interest in it, and these analyses must be included in
the lines of investigation.

104. The right to judicial protection and justice also includes
the reasonable duration of proceedings, which should be analyzed
according to the complexity of each case. It must be observed wheth-
er the long duration of the process was necessary or was provoked
by State action or omission to prevent conviction, thus favoring the
incidence of measures such as the statute of limitations.

105. The socio-political context of the State must also be taken
into consideration to observe whether there were procedural and ju-
dicial guarantees. That is, the democratic normality of the institutions
(autonomy, impartiality, legality) are requirements for the respect of
procedural and judicial guarantees. In other words, the appearance of
institutional autonomy does not mean a guarantee of respect for the

12 TA Court. Case of "Nifios de la Calle" (Villagran Morales et al.). Judgment
of November 19, 1999. Series C No. 63, para. 230. See also, [ACHR, Access to
Justice for Women Victims of Violence in the Americas, OEA/Ser. L/V/IL. doc.68,
January 20", 2007, paragraph 41.
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judicial process, especially if the State is going through an exception-
al regime.

106. The duty to hold the guilty accountable is not exhausted
by the state’s prosecutorial action. It can be exercised in other ways,
such as, for example, in the civil sphere (compensation) or even in the
historical recognition of the violation of human rights and the iden-
tification of those responsible for preserving the truth and memory.

2. ANALYSIS OF THE PRESENT CASE

107. As previously elucidated, in cases involving the assassina-
tion of a human rights advocate, the State must conduct an investiga-
tion to ascertain whether her engagement in defending human rights
constituted the motive behind the crime. This line of inquiry should
be thoroughly pursued, leaving no stone unturned in exploring poten-
tial beneficiaries or individuals with vested interests in orchestrating
the activist’s execution.

108. The socio-political context in which Margarida Maria
Alves was active as a trade unionist was hostile. In 1983, Brazil was
still living under a military dictatorship that had direct interference
in the local judicial instances and that was supported by the land-
owners of the region. In addition, the region in which the defender
worked suffered a broad process of persecution of rural leaders, espe-
cially those linked to the Peasant Leagues, with rural workers killed
and disappearing at the behest of the military regime and its collab-
orators. These facts were recognized by the Brazilian State itself
through the work of the Amnesty Commission. The Brazilian State,
acknowledging the persecution endured by Margarida Maria Alves
during the military dictatorship, has granted her amnesty, meaning
official recognition of the persecution faced. Furthermore, her name
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is documented in the Final Report of the National Truth Commission,
affirming her status as a peasant woman affected by dictatorship’s
persecution.

109.Furthermore, it is crucial to underscore that the socio-polit-
ical environment was hostile towards women’s political participation,
particularly in leadership positions. The reports reveal the remnants
of a patriarchal society prevailing in the region, where the majority
of landowners were men exerting complete control over their prop-
erties and the laborers associated with them. Consequently, it can be
inferred that the presence of a woman leader in the region caused
significant discomfort. It is impossible not to observe the presence
of traces of political gender violence against Margarida Maria Alves.
Her execution was also a message to the rural workers” movements,
especially the rural women - that this was not their place, and that
anyone who followed in Margarida’s footsteps would face a similar
fate.

110. Prior to her murder, Margarida Maria Alves had reported
the death threats she received to the police, and she openly discussed
them in her political speeches. However, there is no information sug-
gesting that the competent authorities conducted an investigation into
these death threats against the human rights activist. The purpose of
these threats was to instill fear in Margarida and hinder her political
activities in the region, thereby highlighting the failure of the Brazil-
ian state to prevent political violence based on her gender and her role
as a human rights activist, as well as the omission to protect her life.

111. According to the documents presented to the Commission,
Margarida Maria Alves received death threats from local farmers for
being at the forefront of rural workers’ mobilization, demanding their
rights. During that period, the union leader oversaw seventy-one law-
suits filed by workers who received support from the union against
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landowners in the region. On certain occasions, she was even prohib-
ited from entering the properties to communicate with the workers.
There are also reports of witnesses who, after filing a labor claim
against the landowners or after looking for help from Margarida Ma-
ria Alves, were harassed, beaten, and threatened by the landowners.
Despite these elements being present in the testimonies of the people
heard by the police, the farmers who allegedly threatened her and had
an interest in paralyzing her activities as a human rights activist were
not initially investigated. The police only concentrated on the investi-
gation of the alleged fugitives. These facts are evidence that the State
was not diligent in investigating the crime.

112. The Commission highlights that the involvement of land-
owners affiliated with the “Varzea Group” was not subject to adequate
and comprehensive investigation. Despite indications from police in-
quiries emphasizing the need to explore the potential participation of
these landowners in the crime, this line of inquiry was not sufficiently
examined or analyzed.

113. The Commission emphasizes that this type of investiga-
tion was required not only because of Margarida Maria Alves’ work
as a human rights defender but also because of the alleged involve-
ment of public authorities, such as Aguinaldo Velloso Borges (federal
deputy), Betaneo Carneiro (soldier), and Aldenis Cunha (sergeant).

114. Regarding Aguinaldo Velloso Borges, despite being iden-
tified by witnesses since the initial stages of the investigations in
1983 as one of the individuals with interest in the assassination of
Margarida Maria Alves, he was only formally investigated as a party
in the supplementary police inquiry that commenced in 1991. This
investigation was opened a year after his death in 1990, eight years
after the crime. Regarding the other individuals mentioned above,
Sergeant Aldenis Cunha was reportedly executed in 1986, allegedly
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to destroy evidence. The Public Prosecutor’s Office charged private
Betaneo Carneiro in the second criminal proceeding initiated to in-
vestigate the case, but he benefited from the statute of limitations due
to his age.

115. In addition to not having sufficiently explored investiga-
tive lines to reach the truth, the Brazilian state failed to conduct the
judicial process in several ways. The first procedural inquiry appoint-
ed Amaro and Amauri José¢ do Rego as the executors and Antonio
Carlos Coutinho Regis as the mind behind the crime. The first two
were fugitives from the beginning, and as the years went by, the arrest
warrants for them were no longer issued by the magistrate in charge
(for ten years). In contrast, the third individual stood trial while re-
maining at liberty, despite his notable influence in the city of Alagoa
Grande. There were indications suggesting that his family was en-
gaging in witness intimidation during the trial proceedings. There is
no justification for the arrest warrants not being renewed annually
for ten years, which, once again, is an indication of State omission
to provoke the result of the criminal statute of limitations and of a
failure in the conduction of the proceedings. In turn, the competent
authorities also did not investigate evidence of persecution of wit-
nesses in the case.

116. The first jury trial was only scheduled in 1988, after six
postponements of the hearing. In the meantime, the judge in charge of
the case had a disagreement with the assistant prosecuting attorneys
representing the family members of Margarida Maria Alves. Even
with this disagreement and suspicions that the local jurors were being
influenced to acquit the defendant, the request for a change of venue
was denied. In this regard, evidence indicates a lack of impartiality
on the part of the judge and external influence on the jurors, which
constitute violations of the right to a fair trial and judicial guarantees.
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117. The first jury acquitted the defendant Antonio Carlos
Coutinho Régis. The Public Prosecutor’s Office appealed the de-
cision to the Court of Justice (second instance), on the grounds
that the result of the jury was contrary to the procedural evidence.
The court accepted the appeal in 1990, determining that a new jury
should be held. The new jury would only be held in 1998, ten years
after the first. The delay in holding the new jury is yet another indi-
cation of the failure of the state to continue the proceedings within
a reasonable time.

118. Before the first jury in the case took place in 1988, a new
witness, Maria do Socorro Neves de Araujo, testified in front of com-
petent authorities in 1986 about the case. Her husband, Severino Car-
neiro de Aratjo, had been murdered a few months earlier. According
to her, the reason for his death was that he had participated in the
murder of Margarida Maria Alves together with the soldier Betaneo
Carneiro, Aldenis Cunha (sergeant), and Edmar Paes de Araujo, at
the behest of Aguinaldo Velloso Borges, her son-in-law José Buarque
de Gusmao, and Antonio Carlos Coutinho Régis. Her husband com-
mented about the crime while drinking, leading to mistrust among
his associates. Consequently, it is believed that he was murdered to
prevent him from disclosing any incriminating information. Still, in
1986, Aldenis Cunha and Edmar Paes de Aratjo were also strangely
murdered. Even though this statement was made in 1986, and even
though the participants in the crime were supposedly executed, this
line of investigation was only opened as a complementary inquiry by
the Public Prosecutor’s Office in 1991, five years after the statement
was made. The delay in the conduct of the proceedings, once again,
was unjustified, jeopardizing the preservation of evidence and the at-
tainment of the truth about the crime. In 1990, Aguinaldo Velloso
Borges, one of the main suspects in ordering the murder of Margarida
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Maria Alves, passed away without being formally indicted. Between
1991 and 1995, the case came to a standstill with no progress made
by the responsible authorities. Once again, compelling evidence
points to a deliberate state omission aimed at undermining the proper
progress of the legal proceedings.

119. Faced with the paralysis of the original case, the Public
Prosecutor’s Office initiated another criminal action parallel to the
first, accusing José Buarque de Gusmao as the intellectual author of
the crime and Betaneo Carneiro as the material author in 1995. That
is, the accusation by the Public Prosecutor’s Office occurred four
years after the conclusion of the complementary inquiry. In 1996, the
statute of limitations was applied in favor of soldier Betaneo Carnei-
ro. The unjustifiable delays in the investigations and procedural pro-
ceedings resulted in the expiration due to the statute of limitations.
Consequently, it is evident that the State’s failures and omissions
contributed to the imposition of the criminal statute of limitations,
preventing the attainment of justice.

120. In 1998, Antdnio Carlos Coutinho Régis went under jury
trial again. He was acquitted again in a decision without proper rea-
soning and with solid suspicions of undue influence over the jurors.
In 2001, José Buarque Gusmao Neto was acquitted by a jury, also in
a trial where there were suspicions about the impartiality of this jury.
The Public Prosecutor’s Office appealed the decision, which was re-
versed by the Court of Appeals. However, through an appeal to the
Superior Court of Justice, the jury’s decision was upheld, maintain-
ing his acquittal.

121. It can be observed that the Brazilian State was not dil-
igent in exhausting all lines of procedural investigation, which fa-
vored the non-indictment of the alleged instigators of the crime and
the execution of witnesses and participants in the homicide of Mar-
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garida Maria Alves. Nor did it explore the evidence of participation
of public agents in the crime. Moreover, the interference in the jury
body, the lack of procedural movement, the excessive postponement
of hearings, and the inaction of public agents in the investigations, in
the filing of charges and in the procedural movement contributed to
the penal statute of limitations on the accused, as well as weakening
the procedural evidentiary content, facilitating the acquittal of two of
them. In this way, we observe the strong presence of evidence that
compromises the procedural guarantees, the impartiality of the jus-
tice system, and the respect for the right to justice and the truth of the
relatives of Margarida Maria Alves.

122. It should be noted that the Brazilian state was under a civ-
il-military dictatorship when Margarida Maria Alves was murdered
and during part of the investigation on which her case was based. The
historical evidence of the relationship between the alleged perpetra-
tors of the crime of Margarida Maria Alves and the regime of excep-
tion is strong, which is another factor that indicates the unwillingness
of the state to reach the truth about her crime and hold the responsible
people accountable, and corroborates the dysfunctionality of the in-
stitutions of the justice system.

123. As for the statute of limitations, the Commission reiter-
ates the jurisprudence of the Inter-American Court concerning crimes
committed by state agents and grave human rights violations com-
mitted during regimes of exception. According to the Inter-Ameri-
can Court, these crimes are not subject to the statute of limitations'".
Thus, the application of the criminal statute of limitations to soldier
Betaneo Carneiro is another indication of a violation of judicial guar-
antees, the right to justice, and the Inter-American Court precedent.

113 TA Court, Gomes Lund et al. v. Brazil, Preliminary objections, Merits, Repara-
tions and Costs. Judgment of November 24, 2010. Series C No. 219.
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124. Finally, we emphasize that by tolerating and collaborating
with crimes like the one committed against Margarida Maria Alves,
the State strengthens intimidating actions against human rights de-
fenders, generating a frightening effect among those who work to
promote such rights. Furthermore, the impunity of violence against
women was continuous, since it continued to be practiced even after
the Brazilian State signed the Belém do Pard Convention (1995) and
embraced the duty to investigate and punish violence against women
in its territory.

125. Given the foregoing considerations, the Commission con-
cludes that the State failed to investigate the murder of Margarida
Maria Alves with due diligence and, therefore, is responsible for the
violation of the rights outlined in Articles XVIII of the American
Declaration and 8.1 and 25.1 of the American Convention, with re-
spect to Article 1.1 of the same instrument, to the detriment of her
family members identified in this report.

B) RIGHT TO LIFE

1. GENERAL CONSIDERATIONS

126. The right to life is grounded in art. 1 of the ADRDM and
art. 3 of the ACHR. The present Commission and the Inter-American
Court understand that the right to life is an essential condition for
the enjoyment of all other rights and comprises: a) that no person
should be deprived of his or her life (negative obligation); b) that
States should take appropriate measures to protect and preserve the
right to life (positive obligation). The state is responsible for violat-
ing the right to life committed by action or omission of its agents.
Despite the fact that the crime against the life of Margarida Maria
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Alves occurred in 1983, prior to Brazil’s adherence to the American
Convention on Human Rights (ACHR), the Brazilian State was still
obligated to protect the right to life of the human rights defender, in
accordance with the Declaration of the American Declaration of the
Rights and Duties of Man (ADRDM).

127. Whenever there is evidence of state agents’ participation
in crimes against life, the state is responsible for conducting a dili-
gent investigation, removing agents from their functions, and holding
them accountable. The absence of a diligent investigation is a funda-
mental element in determining the State’s responsibility concerning
the right to life.

128. The State cannot be held responsible for every offense
against the right to life committed by private agents. However, if the
state is aware that someone’s life is threatened, it has the duty to
take the necessary measures to prevent and protect that person. Such
measures are taken into consideration when the state’s responsibility
is assessed.

2. ANALYSIS OF THE PRESENT CASE

129. As explored in the previous section, the country did not act
with due diligence to safeguard the union leader’s right to exist, even
though Margarida had sought out the police station of Alagoa Grande
when she and her son were assaulted by a local miller and publicly
denounced the threats she suffered from the farmers that formed the
Viarzea Group. In other words, the Brazilian state knew that the hu-
man rights defender’s life was in danger and did not investigate the
death threats she had received.

130. Moreover, based on the conducted investigations, compel-
ling evidence points to the involvement of state agents in the murder
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of the human rights defender, further reinforcing the responsibility of
the Brazilian State for the tragic end of Margarida Maria Alves’ life.

131. The Commission again highlights the 2013 report by the
Human Rights Secretariat of the Presidency of the Republic entitled
Camponeses mortos e desaparecidos: excluidos da justica de tran-
si¢do (Dead and Missing Peasants: Excluded from Transitional Jus-
tice). That report documented 75 murders of trade unionists between
1961 and 1988, including Margarida Maria Alves. The report con-
cluded that the territorial amplitude in which the crimes were com-
mitted could only be explained by the participation or omission of the
institutions of the Brazilian State.

132. Violence against human rights defenders in Brazil is not iso-
lated; on the contrary, the situation is severe and occurs with worrying
frequency. Within this context, it becomes imperative to pay special at-
tention to the circumstances faced by women human rights defenders,
considering the gender-based vulnerabilities they encounter. The State
has the duty to promote equality between women and men, thinking
about policies for the protection of women human rights defenders that
cover the peculiarities of gender and the specific violence they suffer.

133. The murder of Margarida Maria Alves is linked to a broad
and long-lasting context of abuses committed against human rights
defenders in Brazil. In this sense, the civil society organizations that
make up the Brazilian Committee of Human Rights Defenders reg-
istered 66 murders of human rights defenders in 2016 in the country,
six of them women (CBDDH, 2017). Also, according to the Commit-
tee, most of these murders are linked to conflicts in the countryside.
In particular, in the North and Northeast regions, which concentrated
84% of these murders.

134. The Commission considers that the Brazilian State is in-
ternationally responsible for its failure to prevent violations of the
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right to life, as well as to respect the life of Margarida Maria Alves.
As aresult, the IACHR concludes that the State has violated Article I
of the American Declaration to its detriment.

C) RIGHT OF ASSOCIATION

135. The right of association is protected under the Article
XXII of the American Declaration of the Rights and Duties of Man
and, according to it, consists of the right to “associate with others to
promote, exercise and protect his legitimate interests of a political,
economic, religious, social, cultural, professional, labor union or oth-
er nature”. The Inter-American Court considers it a fundamental right
for communities to achieve the desired objectives of human rights''*
and recognizes it as one of the means through which human rights
defenders operate.

136. The Commission understands that, in most cases, attacks
against human rights defenders are aimed at silencing or removing
certain leaders or activists from the political and social arena and
generating fear in the communities with which they work, demobiliz-
ing their organizational capacity.

137. The present Commission understands that the free and
full exercise of freedom of association imposes a duty on states
to create the legal and factual conditions in which Human Rights
Defenders can freely develop their function, to prevent attacks on
this freedom, to protect those who exercise it and to investigate vio-
lations of this freedom. These positive obligations must be adopted,
even in the sphere of relations between private individuals, if the
case so merits.

14 TA Court, Case of Huilca Tecse v. Peru, Merits, Reparations and Costs. Judg-
ment of March 3, 2005. Series C No. 121, para. 70.
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138. The TACHR understands that, according to the evidence
presented by the parties, in the case of Margarida Maria Alves there
is no controversy that her execution was a reprisal for her work as a
defender of rural workers’ rights in the region.

139. The Commission highlights the case Huilca Tecse v. Peru,
heard by the Inter-American Court in 2015, in which the State of Peru
was convicted for the execution of trade union leader Pedro Huilca
Tecse by a death squad linked to the Fujimori dictatorship. On this
occasion, the Court found that the State of Peru violated the right
to life and the right to freedom of association of the trade unionist,
since his assassination had repercussions on the organization of trade
unions and the struggle of workers for their rights.

140. It should be noted, once again, that when Margarida Maria
Alves was executed, freedom of association and assembly, as well
as other civil and political freedoms in Brazil, were under strong vi-
olation and state control, since the country was still living under a
civil-military dictatorship. The Brazilian dictatorship systematically
targeted trade unions, political parties, and civil society associations,
creating a hostile environment that hindered the collective organi-
zation of workers. That way, the Commission reinforces the conclu-
sions of the already mentioned report Camponeses mortos e desapa-
recidos: excluidos da justi¢a de transi¢cao (BRASIL, 2013).

142. It is important to acknowledge that Margarida Maria Alves
was a woman who challenged the predominantly male local power.
Her execution not only violated her right to freedom of association
but can also be interpreted as an act of gender-based political vio-
lence. In other words, we cannot forget that the execution of a woman
political leader, especially in a social context where women’s polit-
ical participation was and continues to be surrounded by obstacles,
has an even greater impact on the female community. Margarida’s
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murder was also a gender violence, intended to cause fear in other fe-
male rural workers, sending a clear message that they too could face
a similar fate, as well as their family members.

143. Finally, we cannot forget that Margarida Maria Alves was
fighting for rural workers’ rights, including peasant women’s rights,
such as maternity leave and rural retirement. In this sense, her murder
also affected the freedom of association of peasant women in pursuit
of their rights, reinforcing the interpretation that her case can also be
characterized as political gender violence.

D) RIGHT TO PERSONAL INTEGRITY

144. The right to personal integrity is provided for in Art. I of
the ADRDM and Art. 5 of the ACHR, comprising the right to physi-
cal, psychological, and moral integrity.

145. The Inter-American Court recognizes that family mem-
bers of victims of human rights violations can themselves experience
violations of their physical integrity, as they endure the repercussions
of the violence inflicted upon their loved ones'".

146. Thus, it is possible to verify the violation of physical, psy-
chic, and moral integrity of the victims’ families, either due to the
trauma and violence resulting from the situation in which their loved
ones died, or due to the State’s lack of diligence in investigating facts,
judging the accused and holding the responsible ones accountable!'®.

147. In the case of Margarida Maria Alves, her son, José de
Arimatéia Alves, was only eight years old when he witnessed the

115 TA Court, Case of Cantoral Huamani and Garcia Santa Cruz v. Peru. Preliminary
Objection. Merits, Reparations and Costs. Judgment of July 10, 2007. Series C No.
167, para. 112.

116 TA Court, Case of Gomes Lund et al. v. Brazil, Preliminary Objections, Merits,

Reparations and Costs. Judgment of November 24, 2010. Series C No. 219.
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murder of his mother in the house where they lived. José de Ari-
matéia was playing in the street when his mother was shot in the
face with a bullet. He returned home soon after the shot and wit-
nessed the bloodied and dead body lying there, a scene that had
a psychological and emotional impact on the child. In his words,
“Even today, I still see my mother’s bloody body, a trauma that I
carry with me very strongly”. This constitutes sufficient evidence to
establish a violation of the right to personal integrity, considering
the psychological and emotional impact on a child who witnesses
the murder of their mother, as well as the prevailing impunity sur-
rounding these events.

148. After the death of Margarida Maria Alves, Severino Cas-
simiro Alves (her husband) and José de Arimatéia Alves (her son)
lived for many years in constant fear for their lives, enduring material
hardships and health deprivations, without receiving any assistance
or support from the Brazilian State. Severino Cassimiro Alves passed
away in 2013 without ever obtaining answers from the Brazilian State
regarding the murder of his wife.

149. Only in 2016 the Brazilian state granted amnesty to Mar-
garida Maria Alves. However, as of the date of this report, her son has
not yet received legal compensation for the damages caused by the
Brazilian dictatorship to his mother. The repeated lack of reparation
over the years is yet another element indicating the violation of the
physical integrity of the defender’s family members.

150. Finally, it has been reported to the present Commission
that José de Arimatéia Alves is experiencing financial and health dif-
ficulties, requiring state assistance.
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IX. CONCLUSIONS AND RECOMMENDATIONS

151. Taking into account the aforementioned analysis, the Com-
mission concludes that the Brazilian Government bears responsibility
for the violation of the rights protected under articles I (right to life
and personal integrity), X VIII (right to justice), XXII (right to associ-
ation) of the American Declaration of the Rights and Duties of Man,
as well as articles 5 (personal integrity), 8.1 (judicial guarantees), and
25.1 (judicial protection) of the American Convention, in relation to
article 1.1 of the same instrument, to the detriment of the individuals
identified throughout this report.

THE INTER-AMERICAN COMMISSION ON HUMAN
RIGHTS REITERATES THE FOLLOWING RECOMMENDA-
TIONS TO THE STATE OF BRAZIL FOR ITS FULL AND EFFEC-
TIVE COMPLIANCE:

152. Provide full compensation to the relatives of the victim in
the present case through measures of pecuniary compensation and
satisfaction that include the material and immaterial damages caused
by the violations stated in this report.

153. Develop and complete an investigation in a diligent, effec-
tive manner and within a reasonable time frame to achieve the truth
about the murder of Margarida Maria Alves. Identify and hold ac-
countable all those responsible for her death, including both the ma-
terial and intellectual authors, by taking appropriate legal measures.
It is important to note that the statute of limitations, which resulted
from the actions and omissions of the state, should not impede the
full implementation of this recommendation.

154. Implement necessary physical and mental health care mea-
sures to support the rehabilitation of the family members of Margari-
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da Maria Alves, taking into consideration their will and preferences
through a mutually agreed-upon approach.

155. Adopt measures to strengthen the Human Rights Defend-
ers Protection Program (PPDDH), legitimating them with the edition
of legal measures, reports on the situation of the defenders in the
country, as well as other actions that contribute to the non-criminal-
ization of human rights activists.

156. Adopt measures for the comprehensive protection of wom-
en human rights defenders to strengthen and encourage their work,
combating specific forms of violence against them.

157. Promote the memory of Margarida Maria Alves and the
peasant workers’ movement so that her history is not forgotten and
that human rights violations of this nature are not repeated.

158. Implement non-repetition measures that aim to strengthen
National Human Rights Programs and the National Human Rights
Education Plan of Brazil at all levels of government.

X. NOTIFICATION

159. As stated above, in accordance with the provisions of Ar-
ticle 51.3 of the American Convention on Human Rights (San José
Pact) and Article 47.3 of its Rules of Procedure, the Inter-American
Commission on Human Rights decides to publish this report and in-
clude it in its annual report to the General Assembly of the Orga-
nization of American States. The Inter-American Commission will
continue to evaluate, in accordance with the rules established in the
instruments governing its mandate, the measures taken by the Bra-
zilian State in response to the above recommendations until it deter-
mines that full compliance has been achieved.
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Approved by the Inter-American Commission on Human Rights
on the 26th day of April, 2020. (Signed:) Gilmara Joane Macédo de
Medeiros), Clarissa Cecilia Ferreira Alves, Aléxia Chaves Maia, Ju-
lia Gomes da Mota Barreto, Mirian Narrara Peixoto de Aquino.
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THE POWER OF LAW TO SHAPE
MEMORY AND HISTORICAL TRUTH:
REWRITING THE BRAZILIAN FEDERAL
SUPREME COURT’S RULING ON THE
AMNESTY LAWY

Juliana Cristina Barbosa Silveira - Sarah Beatriz Mota dos Santos

- Maria Eduarda Souza Porfirio - Ana Paula Mittelmann Germer

- Welington Oliveira de Souza dos Anjos Costa - Patricia Maeda -
Caio Gracco Pinheiro Dias - Fabiana Severi

MOTIVATION

On April 17, 2016, the Chamber of Deputies approved the mo-
tion to impeach the then President of the country, Dilma Rousseff''®.
It was a Sunday afternoon, and the public session was broadcast live,
spanning nearly 10 hours. Each parliamentarian expressed their vote
through the microphone, accompanied by brief justifications. Of the
511 parliamentarians who attended the session (99.6% of the total),
367 voted to accept the report. In the reasons they gave for their votes,
the terms “God,” “family,” and “children” were mentioned hundreds
of times.

Jair Bolsonaro, at the time a backbencher congressman, affiliated

to a conservative party'"”

and with a negligible legislative performance
in his 30 years of office, stood out in this historic session for making

offensive dedications to various left-wing political groups in the coun-

17 We thank the reading and suggestions made by: Christian Schallenmuller,
Amelinha Teles, Taysa Schiollet, Flavia Martins de Carvalho and Vera Aratjo.

18 Dilma Rousseff was elected president of the Republic in 2010 and reelected in 2014.
" The congressman was affiliated to the Christian Social Party - PSC.
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try and, specifically, In following passage: “For the memory of Colonel
Carlos Alberto Brilhante Ustra, the dread of Dilma Rousseff. In the
name of Caxias’s Army, and in that of our Armed Force'?, for a Brazil
above everything, and for God above all, my vote is yes”'?'.

The colonel Ustra mentioned by Bolsonaro headed the
DOI-Codi (Destacamento de Operagoes de Informagdo - Centro de
Operagoes de Defesa Interna) a military unit in Sao Paulo in the
1970s, where more than 500 people were tortured, including Dilma
Rousseff. The Sdo Paulo Court of Justice, in 2012'%, upheld a 2008
judgment, declaring the colonel responsible for the torture of Maria
Amélia de Almeida Teles 20'%, her husband César Augusto Teles,
and her sister Criméia Schmidt de Almeida.

It is important to mention that Dilma Rousseff was part, in the
1970s, of an opposition’s guerrilla movement and, when captured,
was tortured by agents of the Brazilian state. Almost 40 years later,
during her first term in office, she approved the law that created the

124

National Truth Commission'**, responsible for investigating crimes

committed by State agents during the military regime. She was the

120 Caxias is a 19th century Brazilian Army General, considered the patron saint of
the Force.

12 See: https://www.bbc.com/portuguese/noticias/2016/04/160419 _torturado us-
tra_bolsonaro_Igb.

122 TJ-SP, 1* Camara de Direito Publico. Processo n° 0347718-08.2009.8.26.0000,
Rel. Des. Rui Cascaldi, v.u., j. 14/08/2012.

123 Maria Amélia de Almeida Teles is popularly known by the feminist movements
in the country as Amelinha Teles.

124 The National Truth Commission (NTC), established by Law 12528/2011, was
intended to investigate human rights violations that occurred in Brazil between
1946 and 1988. The NTC heard victims, witnesses, and summoned agents of the
repression to testify. The NTC's final report was delivered to the President on
10/12/2014, identifying 434 cases of deaths and disappearances of people under
the responsibility of the Brazilian State and identifying 377 public agents involved
in violations during the period analyzed.
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first woman to take office as President of the Republic in the country.
The impeachment request against her began in the Chamber of Dep-
uties, proceeded to the Senate after the aforementioned vote, and was
concluded with her ousting on August 31, 2016.

Bolsonaro’s praise given to a torturer during the April 17 ses-
sion did not result in any kind of sanction. In 2018, after a campaign
grounded in historical revisionism about the Brazilian dictatorship
and an agenda of ultraconservative and far-right values, Bolsonaro
was elected President of the Republic. His campaign slogan, also
used throughout his presidential term (2018-2022) was “Brazil above
everything, God above all.”

There are several ongoing analyses of the damage that the Bol-
sonaro’s Administration caused - and continues to cause'?*- to Bra-
zilian democratic institutions and to public policies on human rights,
which have been hard to develop in the country in the last decades.
Our intention is not to bring this literature up here, but rather to high-
light the extensive list of damages, which encompasses the disman-
tling of women’s policies, the criminalization of Brazilian feminist
organizations, and the attacks on everything related to what their
extremist support bases refer to as “gender ideology”.(MACHADO,
2018; FACHINI; FRANCA, 2020; PASINATO; VENTURA, 2021;
ARAGUSUKU, 2022). Bolsonaro’s figure and (mis)management in
the government are expressions of our unresolved social traumas,
and of the multiple violences that still characterize Brazilian society
and the way its institutions operate: marked by racism, misogyny, vi-
olence, authoritarianism, and phobias against all groups that do not fit
the figure of the “upstanding citizen” (COSTA, 2021; JESUS, 2019).

125 January 8, 2023 will go down in Brazilian history as the day when extreme
right-wing groups, demanding military intervention, invaded the headquarters of
the three Branches of Power of the Brazilian Republic and carried out a series of
acts of depredation and vandalism in the buildings.
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The issue of the (in)constitutionality of the Brazilian Amnesty
Law invites us to imagine how our recent past might have been diftfer-
ent if the Brazilian Federal Supreme Court (S7F) had construed the
re-democratization process that took place in the 1970s differently
than it did when it decided, on April 29, 2010, the action against the
violation of a constitutional fundamental right (4 DPF) that discussed
the Amnesty Law (Federal Law No. 6863 of August 28, 1979). We
want to contribute to the debate about the power of law to shape
truths about history.

CASE BRIEFING

In September 2008, the Federal Council of the Brazilian Bar
Association (OA4B) sued ADPF No. 153 with the Brazilian Federal
Supreme Court. The lawsuit aimed to declare the unconstitutionality
of the interpretation of the Amnesty Law that makes it encompass or-
dinary crimes perpetrated by state agents at the time. The claim was
rejected by 7 votes to 2.

The rapporteur, Justice Eros Grau, among other arguments, sus-
tained the need to consider the historical moment of the country’s po-
litical transition in order to grasp the meaning and purpose of the Am-
nesty Law. The Amnesty Law resulted from a reciprocal concession
between the military regime and its opponents, something fundamental
to the democratic transition. Justices Marco Aurélio, Celso de Mello,
Cezar Peluso, Gilmar Mendes, as well as Justices Carmen Lucia and
Ellen Gracie voted with the rapporteur. Justices Ricardo Lewandowski
and Ayres Britto voted for the partial acceptance of the ADPF, arguing
that the crimes of torture and kidnappings perpetrated by agents of the
State could not be considered political crimes, nor crimes related to pol-
iticians, for the amnesty provided by the Law to be extended to them.
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The Prosecutor General of the Republic (PGR), the Attorney
General of the Union (4GU), and the National Congress argued for
the dismissal of ADPF No. 153. The main argument of the AGU
and the National Congress was that the Amnesty Law had already
exhausted its effects. The PGR also emphasized the historical im-
portance of the Law. Five entities participated as amicus curiae: the
Center for Justice and International Law (CEJIL), the Association of
Judges for Democracy (4JD), the Democratic and Nationalist As-
sociation of the Military (ADNAM), the Brazilian Press Association
(4BI), and the Brazilian Association of Political Amnestied (4BAP).
All of these entities were in favor of the ADPF petition.

REWRITING METHODS AND PROCEDURES

The rewrite was prepared by a group from Ribeirdo Preto Law
School (FDRP) who were actively engaged in teaching, academ-
ic internships, and research practices related to Feminist Judgment
Projects in 2022. Once we selected the decision to be rewritten, we
conducted regular meetings over a period of six months to exchange
readings, summaries of decisions, and relevant bibliography identi-
fied through exploratory literature review techniques. Subsequently,
we organized the main issues by topic and distributed the writing
tasks among ourselves.

Given that two STF Justices at the time did not participate in
the trial'*, we decided that our rewrite would be the opinion of a fic-
tional female Justice!?’, which would therefore join the others already

126 Justice Dias Toffoli declared himself disqualified for having acted as the Union's
attorney general in the case. Justice Joaquim Barbosa was absent for health reasons.

127 The name of our imaginary Justice is formed by joining the names of women
who appear as victims of the dictatorship in the report of the National Truth Com-
mission: Dinalva Oliveira Teixeira, Luiza Augusta Garlippe, Helenira Resende de
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cast in the two trial sessions. It would not have the effect of changing
the judgment, already decided by the seven votes against the OA4AB’s
request, but we saw this opinion as an opportunity to build a dis-
senting voice, which would disturb some majority arguments in the
decision. Our Justice’s opinion would have been the last to be cast,
allowing us to establish a critical dialogue with the previous ones.

Having chosen a 2010 decision, we cannot disregard the “crys-
tal ball” effect in the opinion of our imaginary Justice. Inevitably, she
will be more aware of issues discussed in the critical literature after
the STF decision. To reduce this effect, we rely on topics discussed in
the dissenting votes and, based on them, we structure our arguments.
We also made use of speech strategies adopted in the other votes,
such as the use of extra-legal material by the rapporteur Justice and
the consideration of the arguments of the amici curiae seen in Jus-
tice Carmen Lucia’s vote. In addition, we chose to address only the
issues of merit present in the complaint, leaving aside the debate on
preliminary issues.

What distinguishes our feminist rewrite is the deliberate em-
ployment of two key strategies. The first one involved placing sig-
nificant emphasis on the control of conventionality and constitution-
ality. We view the latter as a feminist approach because, throughout
history, Latin American feminist activism has actively leveraged in-
ternational human rights systems to pursue domestic rights'?®. The
second was the search for a better historical framework for the case,

27129

but in a less “adventurous”'®” way regarding the use of historical re-

Souza Nazareth, and Suely Yumiko Kanayama.

128" A prime example here is the mobilization effort that gave birth to the Maria da
Penha Law (Federal Law n° 11.340/2006) and has sought to ensure its effectiveness
(SEVERI, 2018).

122" We allude here to the expression used by Professor Deisy Ventura, who con-
sidered that the STF's decision was based on an "adventurous revision of history"
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cords made by the rapporteur Justice.

In the contextualization process, one of the resources we em-
ployed was to give more attention to the “low voices” in the process
at hand and in the historiography on the political-social mobilization
for the Brazilian Amnesty Law. We also tried to interact more with the
content coming from the amici, recognizing the expertise of these pro-
cedural actors and the effect of their participation in terms of the Court’s
democratic openness to plurality. We revisit the testimonial accounts
that were brought up in the arguments of the other justices, emphasiz-
ing, however, the coercive nature of the alleged agreement. Finally, we
illustrate the ordinary crimes perpetrated by the military during the Bra-
zilian dictatorship, focusing on cases involving women and individuals
from the black population, rural communities, and indigenous peoples.
We also seek to make explicit the gender violence that is almost always
associated with authoritarian regimes and war contexts.

THE REWRITING OF THE JUDGMENT
OPINION

Justice Dinalda Augusta Nazareth Kanayama,

The primary focus of this ADPF, as previously elucidated by
my colleagues, revolves around the interpretation of paragraph 1 of
Law 6.683/1979. The OAB aims to obtain a declaration of unconstitu-
tionality regarding the interpretation of this provision, which extends
amnesty to non-political crimes perpetrated by repressive agents
against political opponents, considering them to be intertwined with
the political offenses covered by the law. The organization asserts
that such an interpretation not only contradicts the doctrinal under-

(2010, p. 210).
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standing of the concept of nexus but also infringes upon fundamental
principles of the Brazilian Federal Constitution.

At this stage, it appears that a majority of the Court has reached
a consensus to dismiss the action on its merits. Justices Lewandowski
and Ayres Britto, however, have voted in favor of partially granting
the request to align the interpretation of the relevant article in a man-
ner that excludes ordinary crimes committed by state agents from
the scope of the Amnesty Law. The majority of this Court followed
the extensive and sharp opinion of the Rapporteur Justice, accord-
ing to whom the Law, being “massnahmegesetze” (emergency pro-
visions)"*’, must be interpreted in accordance with the context of its
approval, which would point to the legislator’s wish to grant amnesty
also to crimes committed by State agents. The Law would have been
a necessary measure for what he called the “reconciled transition”
from dictatorship to political democracy because it would have even
allowed the people who fought against the regime to overcome their
anguish and the risk of death that they were facing. In other words,
the Rapporteur Justice argues that the Brazilian Amnesty Law would
result from a conciliatory pact that founded the Brazilian State’s path
toward a democratic future. It would be, together with the other am-
nesties granted throughout Brazil’s republican history, evidence of
the “cordial character” of the Brazilian people.

Here I will open a small parenthesis. I must infer that the refer-
ence to the famous concept developed by Sérgio Buarque de Holanda
(2002) made by the noble Justice is not reproducing the most usual
but hasty reading, which sees in the expression only positive char-

130" Despite mentioning the term in German ("Massnahmegesetze"), Justice Eros
Grau does not appear to use it in this sense, as in his argument, "lei-medida", in por-
tuguese, which we translated to English as “emergency provisions” denotes a stat-
ute that has concrete and time-limited effects. Therefore, in the Minister opinion,
its interpretation should take into account the historical context of its enactment.
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acteristics linked to human warmth, generosity, and friendliness in
dealing with the Brazilian people. The concept formulated by the his-
torian is complex and includes dimensions such as the Iberian per-
sonality - characterized by the denial of authority, free will and lack
of personal responsibility - and the inheritance of a rural Brazilian
based on the relationship of dependence between local authorities
and enslaved labor.

The cordial man referred to by Buarque de Holanda is an ar-
tifice embedded in our background as a Brazilian people that seems
to hide aspects of the highly authoritarian character of the country’s
formation and of the alternatives we created over time to put an end
to violent political regimes and to renegotiate the terms of our coex-
istence. This is how, for example, we created the idea of “racial de-
mocracy” to designate our ideal of integration of the black population
in the country after the abolishment of slavery and try to forget, with
this, a part of our past of violence and dehumanization perpetrated by
Brazilian state institutions and their elites. What I will highlight later
on is that, for a long time now, we have been repeating the formula-
tion of political pacts that have authoritarian bases and that are not
always advantageous to all parties. In utilizing the idea of cordiality
in the decision of this ADPF, we have to consider how this reinforces
or not the different dimensions that such a concept encompasses.

Back to the arguments of the majority herein, my colleagues
believe that it would not be possible to apply the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment (1984) and/or Law n° 9.455/1997 retroactively, or even to
question the reception of the Amnesty Law by the Federal Constitu-
tion (CF/1988), which prohibits the concession of grace and amnesty
for the practice of torture. This would be impossible, first of all, be-
cause, since the Amnesty Law is a measuring law, its effects have al-
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ready been produced at the time of its enactment. Furthermore, even
if this were not the case, considering that the crimes committed by
the agents of the 1964 regime took place over twenty years ago, the
state’s ability to pursue legal punishment for these offenses would
already be barred by the statute of limitations.

Moreover, the majority believes that it is not up to this Court
to revise the Law, even if it is to repair inequities, at the risk of tres-
passing on the exclusive constitutional competence of the Legislative
branch. Finally, in what the rapporteur understands to be the core ar-
gument of his opinion - to the point that the rest of his argumentation
becomes unnecessary -, he sustains the impossibility of questioning
the adequacy of the Amnesty Law to the current constitutional system
since the Constitutional Amendment no. 26/1985, which convened
the Constituent Assembly, would have constitutionalized the provi-
sions of the Law and, since this amendment was the product of the
act of the original constituent that created the Federal Constitution, it
would integrate as a fundamental rule the post-1988 legal structure.

These are strong arguments. However, with the deepest respect,
I will join Justices Ayres Britto and Ricardo Lewandowski in voting
to grant the request in order to deny the benefit of amnesty for ordi-
nary crimes perpetrated by agents of the Brazilian State. There are
many points in the rich debate of the preceding votes whose critical
examination we could go into in greater depth. I will highlight those
that I consider most central in my disagreement with the majority.

THE ISSUE OF THE CONCILIATION PACT AND THE
HISTORICAL INTERPRETATION OF THE AMNESTY LAW.

The first aspect that I highlight is the statement that this
Court must interpret the Amnesty Law taking into account only
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the text of the law and the reality of the time, under the serious
risk of, by not doing so, rewriting the Amnesty Law, disregarding
its historical function and trespassing on the institutional role of
the Legislative Branch.

At first, let us accept the view expressed by the Rapporteur
Justice that the Brazilian Amnesty Law is a provisional statute and
should be interpreted in the context of its enactment. Understanding
the historical context in which the law was issued is crucial for the
decision-making. The Justice dedicated significant effort to analyz-
ing the historical period of democratic transition. However, like the
two Justices who supported the partial granting of the ADPF, I doubt
whether the majority’s interpretation of history adequately reflects
the law’s conciliatory nature.

How consensual was the pact around the Amnesty Law? The
OAB and the entities that participated in this case as friends of the
Court sustain that the Law was built under a climate of threat, with no
room for groups opposing the regime to propose any changes to the
project that was finally approved. They do not deny the mobilization
of society in favor of broad, general, and unrestricted amnesty, but
they contest, based also on the same evidence invoked by the Rap-
porteur, that mobilized civil society, when defending broad, general,
and unrestricted amnesty, would consider the hypothesis of forgiving
serious human rights violations in the name of democratic transition.
As recalled by ADNAM, which appears here as a friend of the court,
amnesty was a demand first defended by the women’s and feminist
movements in 1975. The Brazilian Women s Manifesto in Favor of
Amnesty, a document produced by the Women’s Movement for Am-
nesty (MFPA) and gathered more than 16,000 signatures at the time,

leaves little doubt about the intended extension of the amnesty:
We, Brazilian women, have assumed our respon-
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sibilities as citizens in the national political fra-
mework. Throughout history we have proven the
solidarity spirit of women, strengthening aspirations
of love and justice. This is why we stand before
the destiny of the nation, which will only fulfill
its purpose of peace if amnesty is granted broa-
dly and generally to all those who were affected
by the acts of exception. We call on all women to
join this movement, seeking the support of all those
who identify with the idea of the need for amnesty,
having in mind one of the national objectives: the
union of the nation (ZERBINI, 1979, p. 27).

With all due respect, this evidence presented by the Entities and
the OAB has not been adequately addressed in the previous opinions.
Historical contextualization of legislation is essential to the process
of interpretation. However, it is not a simple task that can be done
with the strategies of adversarial rhetoric, invoking only the records
that support the version we want to prevail. It is necessary to go
beyond, to examine other views and perspectives that are present in
the process, in order to build a historical understanding of the period.
Otherwise, we run the risk of judging history itself, rather than using
historical methods to build legal reasoning on the issue.

See, for example, the statements by Dalmo Dallari and Septlve-
da Pertence, recalled here in an attempt to demonstrate that the Am-
nesty Law represented a conciliatory pact that should benefit those
who committed crimes both on the side of the opposition and of the
State. When I read these quoted passages in the light of other refer-
ences brought up by the amici, 1 think they highlight the unequal and
authoritarian basis on which this pact was defined, a compromise
that was extorted from the weaker parties by the brute force of those
in possession of the pen (or the guns) at the time. In the statement
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of Dalmo Dallari, as quoted by the esteemed Rapporteur, it is men-
tioned that there existed a “superiority of forces” that granted great-
er bargaining power to military agents. According to Dallari, it was
deemed inevitable to acknowledge limitations and accept that indi-
viduals involved in the government or protected by it would evade
the justice they deserved. Despite recognizing this distortion, it was
considered convenient to accept it.

A reading that starts from the conception that human relations
take place between individuals who are equally free to dispose of
their interests ends up obscuring the view of the concrete inequalities
between these actors, legitimizing as a pact what, at times, would
only be constituted by violence and inequalities that inevitably re-
sult in the exclusion of several social groups from the condition of
full subjects of rights. Contemporary democratic states are the result
of pressure from these marginalized populations for the revision, in
the public and private spheres, of practices that reproduce asymme-
tries and inequalities. During the early 20th century, women began
to attain citizenship through changes in family law that allowed for
divorce. These changes acknowledged the unequal power dynamics
in marital relationships and recognized that such agreements perpet-
uated domestic violence against women. Similarly, the fight to rec-
ognize structural inequalities in labor contracts has fundamentally
shaped Brazilian labor law. Moreover, the concept of private autono-
my in Brazilian private law has been critically examined, leading to
the establishment of the principle of procedural equality.

Given that even in the opinions of my colleagues, there is elo-
quent evidence of the violent character of the construction of the con-
ciliatory pact for democratic transition embodied in the Amnesty Law,
it seems hard to me not to raise the possibility that this, even as provi-
sional statutes, has origin defect and that, therefore, it may have been
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a means for a type of political transition that has not necessarily led
us to democracy such as we have come to desire since the FC/1988.
Therefore, considering the Amnesty Law as the result of a “concilia-
tory pact” would reward state violence and the instrumentalization of
human rights. In other words, to accept the full validity of provisional
statutes for the democratic transition that was validated under authori-
tarian bases contradicts our entire constitutional system.

The Rapporteur argues that the Amnesty Law and its inten-
tions should be interpreted within the context in which it was enact-
ed rather than the present context in which its application is sought.
Even if one acknowledges this argument, the question still remains
of how to approach a normative text in the current context, where-
in the legislator’s intent, based on the circumstances prevailing at
the time of its enactment - the national agreement for a bilateral
amnesty - appears to violate constitutional principles. Recognizing
the validity of acts obtained through violence and coercion seems
to contradict the principles of equality and the primacy of human
rights. In my view, the solution lies in deeming any interpretation of
the Amnesty Law that extends its benefits to ordinary crimes com-
mitted by state agents during the military dictatorship as incompat-
ible with the Constitution.

2. THE APPLICABILITY OF INTERPRETATION IN
CONFORMITY WITH THE CONSTITUTION AND
INTERNATIONAL HUMAN RIGHTS TREATIES

Derived from this argument, the second aspect of my diver-
gence is related to the idea that a request for an interpretation of the
Amnesty Law in accordance with the FC/88 and with the internation-
al human rights obligations assumed by the Brazilian State would not
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be appropriate, since they are posterior to the creation of such Law
and the production of its effects.

At first, I understand that amnesty is not something that oc-
curs in the sensible world. The promulgation of the law in 1979 did
not make crimes “disappear” that, therefore, would not “exist” today.
A law works as an argument to, in a concrete case, extinguish or
prevent the initiation of criminal proceedings due to a specific fact.
Therefore, amnesty does not produce its effects when a law is pro-
mulgated, but when, in deciding a concrete case, a judge recognizes
the amnesty as an obstacle to prosecution. Amnesty thus needs to
be declared in order to know that a given crime has been amnestied.
Once declared, amnesty produces retroactive, or ex func, effects, but
only from the moment it is declared by a competent authority.

The Amnesty Law is currently recognized in the Judiciary as a
barrier to initiating criminal proceedings against individuals involved
in the dictatorship. The application of the law is happening in the
present time, rather than in 1979 when it was enacted. Even if a deci-
sion recognizing the amnesty produces retroactive effects, it is being
applied by a Judiciary whose actions are constitutionally designed
and must be within these limits. Therefore, after October 5, 1988,
a decision on the application of the Amnesty Law must necessarily
comply with the parameters set by the current Constitution for the
actions of the “Estado-juiz”’(state acting as a judge), which includes
not applying legislation prior to the promulgation of the Constitution
that conflicts with it. In other words, the Brazilian Amnesty Law is
not immune to constitutionality control.

Besides the constitutional limits, by force of what this Court
decided in the appeal RE 466.343/SP"!, The application of the Am-

131 In this historic decision, the STF ruled that the civil imprisonment of an unfaith-
ful trustee is unconstitutional.
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nesty Law must also comply with international human rights treaties
to which Brazil is a party, since they have the status of a source, at
least supralegal or, at most, constitutional. Therefore, the aforemen-
tioned legal diploma cannot evade the control of conventionality. I
will discuss this topic further. It is enough to say here that I believe
that the controls of constitutionality and of conventionality are obli-
gations of the Brazilian Judiciary. This is in no way to be confused
with the review of the law.

3. POLITICAL CRIMES, ORDINARY CRIMES AND THE
CONCEPT OF RELATEDNESS

The third aspect that is the object of my divergence is linked
to the interpretation of the concept of related crimes employed in the
Amnesty Law. An amnesty law defines, ideally, the conducts consid-
ered criminal which are no longer allowed to be criminally prosecut-
ed. In this case, political crimes, related crimes to political crimes
and electoral crimes were amnestied. Paragraph 1 of Art. 1 of the
Amnesty Law defines related crimes as “crimes of any nature related
to political crimes or committed for political reasons”. The meaning
of this provision is not self-evident, and at least two interpretations
are possible. The first, sustained in the complaint, is that crimes of
repression are not related to political crimes and are excluded from
the amnesty. The second, which prevails so far in decisions of the
Judiciary and Federal Government agencies (such as the Ministry of
Defense), and is the one adopted by the majority in this trial, under-
stands repressive crimes to be related to political crimes and, there-
fore, to be eligible to amnesty.
